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July 1, 1960—June 30, 1961 


ABSENCES Page | AGRICULTURE DEPARTMENT— Page 
(See Leaves of Absence) Continued 
ADMINISTRATIVE absence of any indication that broad au- 
DETERMINATIONS thority conferred on the Sec. of Agriculture 
Conclusivenese—military record  corree- to compromise claims incident to Farm- 
tions—the provisions of 10 U.S.C. 1552(a), ers’ Home Administration programs under 
which make a correction of military rec- sec. 41(g) (2), Bankhead-Jones Farm Ten- 
ords final and conclusive on al} officers of ant Act, 7 U.S.C. 1015(g) (2), is restricted 
U.S., except when procured by fraud, go by sec. 41(g)(3)(B) of act, which author- 
only so far as to make facts, as set out in izes release of personal liability of borrow- 
the corrected record, final and conclusive, ers, whose farms have been acquired by 
and nothing in those provisions or in 10 Secretary by deed in lieu of foreclosure in 
U.S.C. 1552(c), which provide that ac- satisfaction of an unsecured indebtedness, 
ceptance of military records correction the compromise authority may be used for 
settlement shal} fully satisfy the claim acceptance of an agreement by which 
concerned, may be construed to make an borrower conveys farm to U.S. in satis- 
overpayment based on such corrected facts faction of both secured and unsecured 
binding upon Govt., nor is there any other debts where value of the farm is in excess 
provision which would exempt payments of secured indebtedness but less than the 
based on correction of records from usual combined outstanding balance of secured 
rule under which Govt. may recover er- and unsecured debt, and the other condi- 
roneous payments tions in sec. 41(g)(1), (2) and (4) of the act 
AGENTS are met 
Government Commodity Credit Corporation. (See Com- 
Government liability for acts beyond au- modity Credit Corporation) 
thority—since U.S. has power to act only Foreign trade and assistance programs— 
through its agents whose authority and interest—interest on foreign currencies 
manner in which authority is exercised deposited in foreign banks, which is earned 
is prescribed and limited by statute, between time Dept. of Agriculture ad- 
regulation, and administrative and ju- vances cash to agricultural cooperatives 
dicial determination, to make Govt. pursuant to sec. 104, Agricultural Trade 
Hable under canceled invalid contract Development and Assistance Act of 1954, 
for uncompleted and undelivered work 7 U.S.C. 1704, and the time cooperators 
for which Govt. did not receive any actually use advances, may be considered 
benefit would, in effect, permit such as receipts for benefit of U.S. which, under 
agcnts to obligate U.S. in airect contra- sec. 3617, R.S., 31 U.S.C. 484, must be 
vention of law deposited in Treasury to credit of Miscel- 
Government liability for negligent or er- laneous Receipts and may not be used for 
roneous acte—a bidder who was awarded sec. 104(a) purposes; however, for simpli- 
textile contract on basis of substitute fication of administration, a clause may be 
material and who alleges lack of knowl- included in agreements to permit coopera- 
edge that contracting officer did not have tives to use interest, provided that, pur- 
authority to contract for material de- suant to special foreign currency provisions 
viating from specifications cannot avoid in Dept. of Agriculture and Farm Credit 
consequences of limitations on authority Appropriation Act, 1961, 74 Stat. 232, an 
of officer under rule that persons enter- equivalent amount is purchased with 
ing into agreements with Govt. take dollars and unused interest ts deposited to 
sk of accurately ascertaining that agent foreign currency account 
is acting within scope of his authority... 679] Soil bank 
AGRICULTURE DEPARTMENT Contract amendment—although Sec. of Ag- 
Authority to compromise, ete.—Farmere rieulture has contract modification au- 
Home Administration loan debte—in thority under sec. 110(b) of Soil Bank 
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AGRICULTURE DEPARTMENT-— Page| ALASKA 


Continued 
Soil bank—Continued 

Act, 7 U.8.0. 1834(b), such authority 
has no application to contracts or parts of 
contracts which have been terminated; 
therefore, soi] conservation contracts 
which were terminated when producer 
died or lost control of farm as result of 
eminent domain proceedings, pursuant 
to regulations incorporated in contract, 
may not be regarded as subsequently 
amended or modified by issuance of an 
amended regulation to provide payments 
not required under the contract or part of 
the contract which was terminated..... 

Regulation amendment—an amendment 
to conservation reserve regulations is- 
sued under autherity of Soil Bank Act to 
apply to contracts of producers who died 
or lost contro) of aereage as result of emi- 
nent domain proceedings before date of 
issuance would be to give retroactive ef- 
fect to the amendment of existing regula- 
tions and would be ip contravention of 
the rule that once valid regulations are 
issued the rights become fixed and, al- 
though regulations may be amended 
prospectively to increase or decrease 
those rights, they may not be amended 
SR nccccncncdneddocsereqsevanee 

Violation, refunds, ete.—an interpretation 
under sec. 107(a)(6)(A), Soil Bank Act, 
7 U.8.C, 1831(a), which would limit for- 
feiture or refund amounts ip case of vio- 
Jation of soil bank agreements covering 
more than one tract of land, to those 
tracts remaining under contract at time 
of violation and in the case of agreements 
under which producer has sold part of 
land, to land remaining under producer’s 
contro] at time of violation, would be in 
accord with sec. 107(a)(6)(A) of the act 
which has reference to land under oon- 
tract at time of violation of contract, and 
in both cases original contracts would be 
regarded as having been modified either 
by expiration of period with respect to 
one of the tracts or by sale.............. 


AIRCRAFT 


Free or reduced rates te Government—jet 
surchargee—thbe surcharge imposed by air 
carriers for transportation of passengers 
on first-class flights by jet aircraft, even 
though cited in tariffs as local charge and 
listed separately from fare, is to be regarded 
as part of first-class fare; therefore, in com- 
putation of reduced fare discount offered 
by alr carriers to the military agencies for 
air passenger services prior to July 1, 1960, 
when Supplement 1 to Joint Military Air 
Transportation Agreement No. 6, specifi- 
cally excluded jet surcharges from military 
discount provisions, such jet surcharges 
are to be included with fare subject to 
Be citictcticietndbsieeiiiaasdead awe 
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Stateheod—transportation of remains of em- 
ployee—in absence of express provision 
in either sec, 1 or 7 of Admin, Expenses Act 
of 1946, 5 U.8.0. 73 b-1 and b-3, for trans- 
portation of the remains of employee per- 
forming duty outside continental U.8., the 
act of July 8, 1940, 5 U.8.0. 103a, which was 
in existence at time of enactment of Admin. 
Expenses Act of 1946 and which specifically 
provides for transportation at Govt. ex- 
pense of the remains of deceased employees 
who die while on duty in a Territory or 
possession of U.8. or in a foreign country, 
must be regarded as exclusive authority 
for transportation of remains; therefore, the 
authority in sec. 1 or 7 of the 1946 act will 
be considered to be applicable to living 
individuals and may not be used as author- 
ity for transportation of the remains of 
employees who die while stationed in 
Alaska or Hawail. 


ALIENS 


Employment—oath requirement—alien scien- 
tists who are lawfully appointed to de- 
partmental service under delegated author- 
ity by subordinate officials of department 
are not regarded as officers of U.S, in con- 
stitutional sense to be required to take 
oath specified for such officers in sec. 1757, 
R.8., 5 U.8.C, 16, and, therefore, such alien 
scientists may be paid compensation for 
service notwithstanding that oath has not 
been taken; however, the secretary of de- 
partment may by regulation require such 
oath as he deems necessary and appropri- 


ANNUAL LEAVE 


(See Leaves of Absence, annual) 


APPOINTMENTS 


Delegated authority—alien scientists who are 
lawfully appointed to departmental! serv- 
ice under delegated authority by sub- 
ordinate officials of department are not 
regarded as officers of U.S. in constitutional 
sense to be required to take oath specified 
for such officers in sec. 1757, R.8., 5 U.8.0. 
16, and, therefore, such alien scientists may 
be paid compensation for service notwith- 
standing that oath has not been taken; 
however, the secretary of department may 
by regulation require such oath as he 
deems necessary and appropriate......... 

Presidential—ieave—lump-sum payments, 
(See Leaves of Absence, lump-sum pay- 
ments, Presidential appointments, current 
leave at time of appointment) 


APPROPRIATIONS 


Augmentation—foreign currency interest— 
interest on foreign eurrencies deposited in 
foreign banks, which is earned between 
time Dept. of Agriculture advances cash to 
agricultural cooperatives pursuant to see. 
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APPROPRIATIONS— Continued 
104, Agricultural Trade Development and 
Assistance Act of 1954, 7 U.S.C. 1704, and 
the time cooperators actually used ad- 
vances, may be considered as receipts for 
benefit of U.S. which, under sec. 3617, R.S., 
31 U.S.C. 484, must be deposited in Treas- 
ury to credit of Miscellaneous Receipts and 
may not be used for sec. 104(a) purposes; 
however, for simplification of administra- 
tion, a clause may be included in agree- 
ments to permit cooperatives to use 
interest, provided that, pursuant to special 
foreign currency provisions in Dept. of 
Agriculture and Farm Credit Appropria- 
tion Act, 1961, 74 Stat. 232, an equivalent 
amount is purchased with dollars and 
unused interest is deposited to foreign 
CUO CIE ciicicticannicctnitinininenens 


Availability—research projecte—Interior De- 
partment. (See Appropriations, Interior 
Department, research project determina- 
tion) 


Defense Department—legal training pro- 
hibition. (See Officers and Employees, 
training, legal training proi.ibition) 


Denial or failure to appropriate—effect on 
prior no-year, etc., appropriations—un- 
obligated balances from 1959 no-year ap- 
propriation available for acquisition of 
aircraft which have been merged with 
other no-year funds, including those in 
subsequent appropriation act in which 
Congress denied agency’s request to ex- 
pend funds made available for aircraft 
acquisition, are not restricted or limited by 
subsequent denial of funds in absence of 
express or clearly implied restriction or 
limitation on prior funds and, therefore, 
the unexpended balances may be used by 
agency in 1961 for purchase of airplane, 
provided original ceiling on number of air- 
craft specified in 1959 appropriation is not 


Interior Department—mining claim work for 
other agencies—work pérformed by Dept. 
of Interior for other Govt. agencies in con- 
nection with acquisition or elimination of 


outstanding unpatented mining claims 
on lands in public domain to be withdrawn 
for use of other Govt. agencies is not a 
normal function of Department for which 
funds are requested by, or appropriated to, 
so as to preclude transfer of other agency 
funds toreimburse Dept. of Interior for such 
work; therefore, agency funds may be used 
to reimburse Department for work in de- 
termining validity or invalidity of un- 
patented mining claims on public domain 
land, however costs of conducting hearing 
and rendering decisions are not for reim- 
bursement since hearing and decision func- 
tions are properly responsibility of Dept. 
of Interior 
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Interior Department—Continued 

Research project determination—although 
record regarding use of foam generating 
equipment, which was lost while on loan 
to extinguish fire in privately owned 
coal mine, does not unequivocally es- 
tablish that main purpose of operation 
was research and experiment in mine 
fires to permit use of Federal funds to re- 
imburse owner of equipment for its loss 
and to overcome restriction against ex- 
penditure of Federal funds for privately 
owned mines in sec. 4(b), act of Aug. 31, 
1954, 30 U.S.C. 554(b), in view of repre- 
sentations that research with foam 
equipment was being carried on at 
time of fire and that there were emer- 
gent conditions, no objection will be 
made to payment from 1960 Interior 
Dept., Bureau of Mines, appropria- 
tions for safety for loss of equipment, 
provided that payment will not exceed 
estimated fair market value of equip- 
ment. B-143493, Aug. 12, 1960, over- 

Limitations 

Administrative expenses—even though 
appraisers’ and inspectors’ fees paid by 
mortgagees processing home mortgage 
insurance applications under Certified 
Agency Program of Federal Hvusing 
Admin. are matters between mortgagee, 
mortgagor, and appraisers and inspec- 
tors, and FHA ts not involved, there 
being no refund of FHA fee, such fees 
must be regarded as nonadministrative 
expenses to be charged against limitation 
in title II, Independent Offices Appro- 
priation Act, 1961, 74 Stat. 425, and, in 
view of congressional intent that actual 
fees be charged to the limitation, a charge 
based on estimated costs may not be 
SUFI, ccccccnctacescnccecatsncns - 

Books, ete. (See Books and Periodicals, 
purchase limitation) 

Legal training prohibition. (See Officers 
and Employees, training, legal training 
prohibition) 

Procurements in economic distress, ete. 
areas—the prohibition in sec. 623 of 
Dept. of Defense Appropriation Act, 
1961, 74 Stat. 353, against expenditure of 
appropriated funds for payment of price 
differentials on contracts made for pur- 
pose of relieving economic dislocations, 
precludes expenditure by military estab- 
lishment of appropriated funds under 
any contract awarded on basis of labor 
surplus area situation at price in excess 
of lowest obtainable price on unrestricted 
solicitation of bids or proposals. ......... 

No-year—subsequent act effect—unobligated 
balances from 1059 no-year appropriation 
available for acquisition of sircraft which 
have been merged with other no-year 
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APPROPRIATIONS— Continued 
funds, including those in subsequent ap- 
propriation act in which Congress denied 
ageney’s request to expend funds made 
available for aircraft acquisition, are not 
restricted or limited by subsequent dental 
of funds in absence of express or clearly 
implied restriction or limitation on prior 
funds and, therefore, the unexpended 
balances may be used by agency in 1961 
for purchase of airplane, provided original 
ceiling on number of aircraft specified in 
1959 appropriation is not exceeded -._....-. 
Obligation—Section 1311, Supplemental Ap- 
propriation Act, 1955—contracts—notice of 
award effect—the inadvertent mailing of 
notice of award of contract to wrong bidder 
on last day of fiscal year did not impose 
any liability on either Govt. or intended 
contractor prior to expiration of avail- 
ability of fiscal year appropriation; there- 
fore, inasmuch as notice of award to suc- 
cessful bidder was not mailed until first 
day of new fiscal year, there was no valid 
and binding agreement between parties 
prior to new fiscal year within meaning 
of sec. 1311, Supplemental Appropriation 
Act, 1955, 31 U.S.C. 200, to constitute a 
valid obligation of preceding fiscal year 
QPPTOPTIAMER...ccccncnceescns- soccccese- 
Permanent indefinite for judgments 
Judgments against employees—liability— 
although Internal Revenue Service ap- 
propriation for salaries and expenses is 
not available for payment of civil Judg- 
ments rendered against two employees 
for an offense in handling certain income 
tax litigation in absence of specific 
authority, the permanent appropriation 
for payment of judgments rendered 
against U.S., established under 31 U.S.C. 
724, may be used for payment of the 
judgments and, even though judg- 
ments were rendered against employees 
and not against U.S., under statutory 
authority in 26 U.S.C. 7423(2) for as- 
sumption of liability by Govt. and for 
payment of such judgments, they may 
be considered as a judgment obligation 
Tl icddiinadienininkhebcnininebpenawaies 
Limitation 
Several judgments in one case 
A judgment against U.S. which was 
awarded to one individual in court 
action in which numerous persons 
were joined as plaintiffs and which 
was In excess of $100,000 limitation in 
sec. 1302, Supplemental Appropria- 
tion Act, 1957, 31 U.S.C. 724a, which 
establishes a permanent appropria- 
tion for payment of judgments not 
in excess of $100,000 in any one case, 
is a judgment which must be pre- 
sented to Congress for a specific 
appropriation; however, individual 
judgments in amounts less than 
$100,000 involved in the same court 
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Permanent indefinite for judgments— Con. 
Limitation—Continued 


Several Judgments in one case—Con. 
action may be paid from permanont 
appropriation for judgments. ...... 

The $100,000 limitation on payments 
from permanent appropriation for 
judgments against U.S. in sec. 1302, 
Supplemental Appropriation Act, 
1957, 31 U.S.C, 724a, refers to judg- 
ment in excess of $100,000 awarded 
either toa single plaintiff or to two or 
more plaintiffs jointly, and does not 
preclude payment of individual 
judgments involved in court actions 
in which several persons are joined 
as plaintiffs so long as individual 
judgment awarded each plaintiff 
is not in excess of $100,000 limitation . 


Reimbursement — contract payment — al- 
though excess costs recovered from a4 
defaulting contractor or his surety under 
Capehart housing construction contract, 
which is subject to maximum cost Iimi- 
tation in sec. 505 of act of Sept. 28, 1961, 
12 U.S.O. 17481, may not be used to reim- 
burse the appropriation obligated for the 
project, such excess costs need not be 
considered in computation of the statutory 
maximum cost limitation and when an 
administrative determination is made 
that surety is liable on account of con- 
tractor’s failure to perform for at least 
all the costs in excess of the limitation, 
there would be no objection to contract- 
ing agency exercising an option for com- 
pletion of the second phase of work under 
the reprocurement contract... ........... 4 

Specific v. general—general rule—emer- 
gency funds for repair or reduction of 
Federal-aid highways, including inter- 
state system highways, which are damaged 
as result of floods, hurricanes, tidal waves, 
and other catastrophes provided under 
23 U.S.C. 125, are available for emergency 
repair or reconstruction of such roads to 
exclusion of other funds; therefore, use of 
funds authorized for construction of inter- 
state highway system under 23 U.S.C. 
120(e) to reconstruct portion of completed 
Federal-aid highway, which was subse- 
quently damaged by flood, is not author- 
ized, and there is no basis for considering 
a two-lane highway project completed 
and accepted two years prior to flood as 
project under construction on basis that 
it was a stage project incident to an over- 
all plan for four-lane highway to permit 
use of general Federal-aid highway moneys 
which are available for repair or damages 
and increased construction costs of projects 
SI Risiiinsiscncxitriviiinecs 

Unobligated balances—recoveries from no- 
year, etc., appropriations—funds recovered 
by an agency in subsequent fiscal year as 
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APPROPRIATIONS — Continued 


8 result of cost reductions and other ad- 
justments in contracts, which had been 
originally charged to a no-year appropria- 
tion, are to be treated as unobligated 
balances available for expenditure in same 
manner and for same purposes as other 
funds from no-year appropriation... ..-.... 


ARCHITECT OF CAPITOL 


Executive regulation compliance—although 
the Office of Architect of the Capitol—a 
part of the Legislative Branch of Govt.— 
in the letting of contracts for construction 
and other work is not required to include 
the mandatory nondiscrimination clause 
provided in E.0. No. 10925, Mar. 6, 1961, 
which was issued pursuant to general 
Executive powers of the President under 
the Constitution rather than pursuant 
to Congressional directive, such nondis- 
crimination clauses may be included in 
contracts executed by Architect of the 
Capitol without violating sec. 3709, R.S., 
41 U.S.C. 5, which requires contracts to 
be awarded on basis of the maximum pos- 
ee in iciickecicacds ncoccdonnce 


ARMY DEPARTMENT 


Engineers—rivers and harbors projects— 
road replacements. (See Roads, Trails 
and Bridges, construction, Federal-aid 
highway program, relocation roads built 
by Corps of Engineers, cost) 


ATOMIC ENERGY COMMISSION 


Employees 
Other than classified positions 
A scientific and technical employee of 
Atomic Energy Comm. stationed in 
Puerto Rico whose compensation, by 
reason of scientific and technical des- 
ignation, is excepted from requirement 
that salary be fixed at a rate not in 
excess of rate payable under Classifi- 
cation Act for equivalent position may 
continue to be paid additional com- 
pensation based upon living costs 
since amount when added to basic 
rate does not exceed aggregate limita- 
tion placed on scientific and technical 
positions by Commission... .........-. 
The limitation on Atomic Energy 
Comm. in connection with authority 
to fix compensation of employees 
without regard to Classification Act 
of 1949, that rates fixed for positions 
shall not exceed rates for positions of 
equivalent difficulty or responsibility 
under Classification Act, may be con- 
strued merely as a restriction which 
precludes payment of aggregate com- 
pensation—basic compensation plus 
additional compensation based upon 
living costs—in amount which exceeds 
combined amount that would have 
been payable to such employees had 
they been employed at corresponding 
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Continued 
Employees—Continued 

Other than classified positions—Con. 
classification act rates in positions at 
same places outside continental U.S.; 
therefore, such employees holding 
positions corresponding to classifica- 
tion act positions may be paid addi- 
tional compensation based on living 
costs in an amount not in excess of 
that payable if positions had not been 
removed from scope of Classification 


The Atomic Energy Comm. in exercise 
of its general authority under sec. 
161d, Atomic Energy Act of 1954, 42 
U.S.C. 2201(d), for fixing compensa- 
tion of employees without regard to 
Classification Act of 1949 may con- 
tinue to pay additional compensation 
based upon living costs to its em- 
ployees in Puerto Rico comparable 
to that paid to employees subject to 
sec. 207, Independent Offices Appro- 
priation Act, 1949, 5 U.S.C. 118h...._. 


AWARDS 


Suggestions, etc.—private concern to Gov- 
ernment employees—expense reimburse- 
ment—cash or honorary awards by 
non-Federal organizations do not come 
under Government Employees’ Incentive 
Awards Act, 5 U.S.C. 2121, et seg., which 
authorizes awards to be made by Federal 
agencies and by the President; therefore, 
expenses for photographs of employee, in- 
cident to nomination for “career service 
award” by National Civil Service League, 
® nonpartisan citizens’ organization, may 
not be regarded as necessary expense under 
Awards Act to be paid by Govt........-- 


BIDDERS 


Qualifications 
Administrative determinations—the fact 
bidder—who, together with its subsidi- 
ary, is determ:ined to be capable of pro- 
ducing item in accordance with specifica- 
tions—intends to obtain component from 
source other than its subsidiary is not 
basis for questioning correctness of ad- 
ministrative determination nor is there 
additional responsibility imposed on 
contracting agency to evaluate capabili- 
ty of alternate sources of supply which 
bidder is not obligated to use under 
terms of its contract; therefore, in ab- 
sence of evidence that bidder does not 
Possess such capability, determination 
that bidder is responsible bidder is prop- 


Experience 
Administrative determination—exper!- 
ence qualifications specifically stated 
in invitation for procurement of water 
purification equipment by military 
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Qualifications—Continued 
Experience—Continued 


department are matters of responsi- 
bility included in definition of “capac 
ity” in sec. 1-705.6(a), ASPR, which 
refers to statutory authority of Small 
Business Admin. to certify compe- 
tency of small business concerns, and 
inclusion in invitation of specific ex- 
perience requirements cannot defeat 
statutory authority vested in the SBA 
to make determinations of capacity 
and credit of bidders; therefore, de- 
termination of experience qualifica- 
tions of several small business concerns 
submitting bids for water purification 
equipment must be referred to SBA... 


Propriety 


In absence of any indication in invita- 
tion for furnishing hydraulic tur- 
bines of conventional design and 
size on four projects that bidders who 
had not previously furnished such 
turbines would not be considered for 
award or more than one contract, 
the establishment of such a basis for 
determining responsibility of bidders 
is not regarded as a reasonable one... 

In absence of any restriction in invita- 
tion which would preclude prime 
contractor from subcontracting per- 
centage of work or requirement that 
prime contractor or possible sub- 
contractors have experience in 
furnishing same equipment to procur- 
ing agency, the rejection of low bid 
because bidder, who was presently 
performing under another similar 
contract with procuring agency, 
proposed to subcontract 47% of work 
to same subcontractor or to another 
inexperienced firm is not founded on 
reasonable basis since it overlooks 
fact that contract is with prime con- 
tractor not the 47% subcontractor 
and that subcontractor might not 
necessorily be the same under both 


Small business. (See Contracts, awards, 
smal) business concerns) 


BIDS 


Alternative 
Absence of provision for in invitation 
A cash discount offer when the invitation 


for supplying certain items for @ mili- 
tary installation does not contain any 
provision for consideration of discounts 
is not an alternate bid nor a variance 
from the requirements and is properly 
for consideration in the evaluation of 
the bids; the fact that, under sec. 
2-407.3, Armed Services Procurement 
Regulation, a determinetion as to the 
minimum period for prompt payment 
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Alternative—Continued 


Absence of provision for in invitation—Con. 


discount is required prior to the issu- 
ance of an invitation does not preclude 
consideration of prompt payment dis- 
count bid, but is merely recognition of 
the practice of bidders furnishing 
supplies to offer discounts for prompt 
ee 
An offer of a price reduction in event of 
an award ofa specified number of items 
of work submitted by a bidder in re- 
sponse to invitation which did not 
contain any provision for alternate 
bids, but which specified that Govt. 
reserved the right to make a single 
award for all items of work, is not con- 
sidered an alternate bid so as to pre- 
clude consideration oi such a bid for 
Re 
Combination bids—under invitation for 
disposal of five vessels, which permits 
submission of alternate bids but provides 
that bidders must not in any way re- 
strict Govt’'s. acceptance of “‘any indl- 
vidual bid or combination of bids which 
will be in Govt’s, interest,” bidders may 
submit more than one bid, and alternate 
bids may be combination bids on various 
groups of vessels so long as there is no 
restriction on Govt’s. right to accept any 
combination of bids, which right in- 
cludes acceptance of combination of any 
alternate bid with any bids or bids by 
another bidder or bidders; therefore, 
rejection of bidder's first choice for all 
five vessels and acceptance of bidder’s 
alternate second choice bid for four ves- 
sels after acceptance of another bidder’s 
higher individual bid for one of vessels 
were proper awards consistent with 
COTE OT AIVIINTN Rs ccc cccdicectences 
Bid shopping—the requirement of formal ad- 
vertising, that specifications be drawn so 
as to afford bidders an opportunity to com- 
pete on common basis to meet needs of 
Govt., cannot be extended to prohibit 
bidder from offering articles from either of 
two manufacturers, both of whom met 
specifications, on basis that contractor 
might be afforded an opportunity to “bid 
SE Sbndadibbedniadntddbetnnihveskdes 
Competitive system 
Two-step, etc., procurements 
Duration, etc., for consideration 
Under a two-step procurement which 
required bidders to furnish proposals 
complying with technical specifica- 
cations and provided further that 
only marginal proposals would be 
permitted to be brought up to ac 
ceptable standards, a bidder whose 
technical proposal was unacceptable 
for material deficiencies may not be 
considered as having been im- 
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BIDS—Continued 
Competitive system— Continued 
T wo-step, etc., procurements—Con. 


Duration, etc., for consideration—Con. 
properly denied opportunity to 
present additional data to bring 
materially deficient proposal up to 
required standards so as to be fur- 
ished invitation under second step 
COO in dads decniiedatnns 

Under a two-step procurement for 
highly specialized equipment which 
required bidders to furnish sufficient 
data to enable procurement agency 
to determine precisely what equip- 
ment was being offered and that 
equipment met Govt. requirements, 
bidder who had designed and manu- 
factured prototype model under 
prior specification, but who did not 
submit sufficient data for determina- 
tion that proposal met the new 
engineering requirements, was not 
improperly denied opportunity to 
correct materia) deficiencies in pro- 
posal, the procurement agency 
having right to reasonably circum- 
scribe area of consideration and time 
and to condition consideration upon 
technica! data submitted unless only 
marginal deficiencies were noted in 
which event correction was per- 


An allegation that under a two-step 
procurement free and open competi- 
tion is eliminated when bidders 
must conform to technical proposal 
submitted during the first phase and 
are precluded from basing bid prices 
on cheaper components that may 
become available after submission 
of the technical proposals may not 
be accepted since al} bidders were 
free to select any components that 
would meet minimum requirements 
of the specifications and the time 
interval between the two steps being 
the same for all bidders, no bidder 
was placed in a prejudicial position 
with respect to bid prices........... 

Propriety 

A two-step procurement under which 
bidders, after being furnished per- 
formance specification, are requested 
to submit technical proposals, with- 
out prices, then, after proposals are 
evaluated for acceptability, those 
bidders who qualified are invited to 
bid under normal advertising pro- 
cedures on invitation which includes 
requirement for compliance with 
technical proposal is not restrictive 
of competition, even though some 
bidders are disqualified at first stage 
because their technical proposals 
are materially deficient, since procure- 


Page 


35 


514 
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Competitive system— Continued 
Two-step, etc., procurements—Con. 
Propriety—Continued 
ment officers are vested with reason- 
able degree of discretion to determine 
extent of competition and are re- 
sponsible for determining conform- 
ance of technical proposals to 
Govt’s. requirements__............. 35 
An administrative determination to 
use & two-step procurement pro- 
cedure because of the insufficiency 
of technical data to meet require- 
ments of a single-step advertised 
procurement is a matter for the pro- 
curement officers, who are better 
qualified to review and determine 
the qualitative requirements of the 
agency, and a determination which 
is supported by the facts wil! not be 
Give chidatitivtnddietncste 514 
In a two-step procurement involving a 
request for submission of technical 
proposals as the first phase and an 
invitation to bid as the second step, 
the submission of an seceptable 
technica! proposa) is only a condition 
precedent to the invitation to make 
an offer to supply equipment in the 
second step and the offer made in the 
bid which culminates in the contract 
fixes the liability of contractor with 
respect to performance and conform- 
ability requirements................ 514 
Under a two-step procurement involv- 
ing @ request for submission of 
technical proposals as the first phase 
and an invitation as the second 
phase, an allegation that the invita- 
tion represented a change from the 
original requirement, in that the 
purpose of the first step was to allow 
the procurement personne} to deter- 
mine whether the bidder understood 
the specifications, may not be 
sustained in view of the provision in 
invitation advising bidders that the 
purpose of the first phase was to per- 
mit the Govt. to determine the ac- 
ceptability of the product offered by 
each bidder. ..... cidicini tab aies 514 
Discarding all bids 
Readvertisement justification 
Readvertisement of procurement involv- 
ing qualified product list item on 
revised specifications which relaxed 
certain testing requirements for prod- 
uct after administrative determination 
that one of bidder’s products had been 
permitted to qualify on basis of less 
exacting testing methods than those 
prescribed in invitation is proper 
administrative action and, even though 
there was disclosure of prices, readver- 
tisement of procurement is less unde- 
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Discarding all bids—Continued 
Readvertisement justification—Con. 


sirable than acceptance of low bid on 
basis on which other bidder who met 
specifications had no opportunity to 
bid or acceptance of higher bid despite 
qualification approval! of low bidder's 


Where a low bidder, as well as all other 
bidders on a reclamation project, was 
bidding with full knowledge of an error 
by Govt. in underestimating the 
quantity of one of the items in the invi- 
tation, acceptance of the low bid, 
which was low even if an evaluation 
was made on basis of the correct quan- 
tity, would have been proper and pref- 
erable to an award on the readvertise- 
ment which resulted in considerably 
higher prices; therefore, since the low 
bidder has indicated a willingness to 
accept an award at unit prices quoted 
in the first bid, negotiation on such 
basis would be justified and should be 
undertaken..............- niigiitiinidinene 

A typographical error in numerical 
reference to warranty paragraph in 
invitation—reference to par. 3 instead 
of 23—which error did not cause sub- 
mission of nonresponsive bids nor 
mislead either of the two bidders, 
although one of the bidders substituted 
own commercial warranty for the war- 
ranty in invitation thereby rendering 
his bid nonresponsive, does not justify 
rejection of all bids after opening and 
readvertisement of the procurement; 
therefore, the subsequent invitation 
should be canceled and award made to 
low responsive bidder under the 
original invitation... ..... ibaa aatliecses 


Reinstatement—bidders acceptance of 


changes—where a low bidder, as well as 
all other bidders on a reclamation proj- 
ect, was bidding with full knowledge of 
an error by Govt. in underestimating 
the quantity of one of the items in the 
invitation, acceptance of the low bid, 
which was low even if an evaluation was 
made on basis of the correct quantity, 
would have been proper and preferable 
to an award on the readvertisement 
which resulted in considerably higher 
prices; therefore, since the low bidder has 
indicated a willingness to accept an 
award at unit prices quoted in the first 
bid, negotiation on such basis would be 
justified and should be undertaken. ---. 


Specification revision—deletion, after bids 


are opened, of one unit from specifica- 
tions for construction of Capehart bous- 
ing project because such unit would be in 
excess of unit ceiling limitation imposed 
by statute enacted subsequent to bid 
opening (sec. 507(c) of act of June 8, 1960, 
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which amended sec. 
National Housing Act, 12 U.S.0. 
1748b(b)(3)(B)), and reduction from 
each lump-sum bid of an amount based 
on estimated replacement cost of over- 
ceiling unit, which reduction represents 
only small portion of entire cost and 
would not change relative position of 
bidders, would not violate competitive 
bid system, and award under changed 
specifications would be in best interest 
of Govt... 


803(b) (3) (B), 


Evaluation 
Delivery provisions 


Although an award to a bidder who, 
after submission of high bid to furnish 
item on f.o.b. basis, shipment under 
Govt. bill of lading, was permitted to 
become the low bidder on basis of 
shipping weight advice calculated to 
make his bid, when adjusted to reflect 
the cost of transportation, the low bid, 
price and other factors considered, was 
improper since contractor has com- 
pleted for delivery some of the units, 
the interests of contractor and Govt. 
require acceptance of those units and 
cancellation of contract for remaining 


An invitation which did not require 
bidders to state guaranteed shipping 
weights for item furnished on f.0.b. 
basis, shipment under Govt. bill of 
lading, nor establish liability for addi- 
tional transportation costs in case of 
variation between guaranteed and 
actual weights, does not provide basis 
for equitable bid evaluation andenables 
higher bidder to obtain an advantage 
over the otherwise low bidder by 
being permitted to vary its proposal 
after bid opening and, therefore, the 
invitation is legally defective -........ 

A low bidder who, in response to an in- 
vitation requiring bid evaluation on 
basis of total cost to Govt. at destina- 
tion, quotes price f.0.b. bidder’s desig- 
nated shipping point and further speci- 
fies that quoted price is firm and is a 
zone price for delivery in the U.S. has 
submitted an ambiguous bid involv- 
ing directly conflicting delivery pro- 
visions which would not justify accept- 
ance by Govt. on basis of the most 
advantageous price and, in view of 
the two possible meanings 0’ the terms 
of the bid, the bidder may not be al- 
lowed to explain the meaning when 
such action would prejudice other bid- 
ders or affect responsiveness of bid_- 

While the selection of a low bidder on 
the basis of unguaranteed weights 
under an invitation which provides for 
evaluation on basis of price, plus cost 
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Evaluation—Continued 

Delivery provisions—Continued 
of transportation f.o.b. destination, 
but did not provide for guaranteed 
gross shipping weight would ordinarily 
be improper where actual weights will 
not affect the relative standing of the 
low bidders, such procedure is not im- 


Discount provisions—absence of provi- 
sion for in invitation—a cash discount 
offer when the invitation for supplying 
certain items for a military installation 
does not contain any provision for con- 
sideration of discounts is not an alternate 
bid nor a variance from the require- 
ments and is properly for consideration 
in evaluation of the bids; the fact that, 
under sec. 2-407.3, Armed Services Pro- 
curement Regulation, a determination as 
to the minimum period for prompt pay- 
ment discount is required prior to the 
issuance of an invitation does not pre- 
clude consideration of prompt payment 
discount bid, but is merely recognition 
of the practice of bidders furnishing sup- 
plies to offer discounts for prompt pay- 


Government equipment—under invitation 
which contained Govt. property clause 
and Govt.-furnished special tooling 
provision—the property clause authoriz- 
ing use of Govt. property in bidder’s pos- 
session at rental rates in his facilities con- 
tract and specifying that bids contingent 
upon rent-free use of Govt. property 
would make bids nonresponsive, and 
tooling provision listing Govt. tools to be 
delivered to contractor’s plant—a bidder 
who accompanied bid, indicating use of 
Govt. property, with transmittal letter 
stating that bid prices were quoted on 
basis of continued rent-free use of Govt. 
tools then in his possession has submitted 
bid which contracting officer was justi- 
fied in interpreting as rent-free use of 
Govt. facilities thereby making it non- 
responsive, and to permit bidder to fur- 
nish information after opening to estab- 
lish appropriate rental for Govt. tools 
would be prejulicial to other bidders... 

Price determinable—under an invitation 
which solicited bids on the bases that 
Govt. would purchase the equipment, 
with the contractor maintaining equip- 
ment for a year, or in the alternative that 
the Govt. would lease the equipment for 
& period of years, whichever alternative 
would be less costly to Govt. over ten- 
year period based on certain mainte- 
nance and operation costs and recurring 
and nonrecurring charges, 8 bidder who 
submits the only bid on a leased basis 
with the stipulation that Govt. must pay 
the cost of replocing retirement units of 
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BIDS—Continued 
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property has submitted a bid which 
cannot be evaluated on the basis of all 
costs directly attributable to mainte- 
nance of the equipment for the contract 
period which was the basis for evalua- 
tion of other bids submitted on -Govt.- 
owned equipment basis; therefore, such 
qualified bid was properly rejected as 
nonresponsive to the invitation......... 
Price reductions—an offer of a price reduc- 
tion in event of an award of a specified 
number of items of work submitted by 
a bidder in response to invitation which 
did not contain any provision for alter- 
nate bids, but which specified that 
Govt. reserved the right to make a single 
award for all items of work, is not con- 
sidered an alternate bid so as to preclude 
consideration of such a bid for award... 
Price reduction on partial award—partial 
acceptance of late telegraphic bid modi- 
fication offering price reductions on all 
subitems in a two-item bid for furnish- 
ing ciothing to military agency on basis 
of price reduction for subitems for which 
bidder was already successful bidder and 
rejection of that part of telegraphic offer 
which would have displaced another low 
bidder on remaining portion was proper 
under par. 2-305(a), ASPR, which per- 
mits consideration of late telegraphic 
bid modification received from otherwise 
successful bidder which is favorable to 
Govt. and will not prejudice other 
bidders, since bidder by quoting sepa- 
rate prices for subitems under each item 
and by not specifying maximum or 
minimum quantities submitted divis- 
ible bid for purposes of applying price 


Separable or aggregate items 
Under invitation for disposal of five 
vessels, which permits submission of 
alternate bids but provides that bid- 
ders must not in any way restrict 
Govt’s. acceptance of “any individual 
bid or combination of bids which will 
be in Govt’s. interest,” bidders may 
submit more than one bid, and alter- 
nate bids may be combination bids on 
various groups of vessels so long as 
there is no restriction on Govt’s. right 
to accept any combination of bids, 
which right includes acceptance of 
combination of any alternate bid 
with bid or bids by another bidder or 
bidders; therefore, rejection of bidder's 
first choice for all five vessels and ac- 
ceptance of bidder’s alternate second 
choice for four vessels after acceptance 
of another bidder’s higher invidivual 
bid for one of vessels were proper 
awards consistent with terms of in- 
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BIDS—Continued 

Evaluation—Continued 
Separable or aggregate items— Continued 
Under a Capehart housing invitation 
which specifies that bids will be evalu- 
ated by adding alternate items in 
sequence to any and all bids, but when 
the addition of any additive causes 
maximum price limitation to be ex- 
ceeded, such additive will not be 
selected and the items following will 
be added to any and all bids, the eval- 
uation method requires that an ad- 
ditive which causes the limitation to 
be exceeded must be excluded from 
all the bids rather than from only the 
bid containing such additive so that 
an exact comparison of all bids in ac- 
cordance with the method of evalua- 
tion in the invitation may be made 
and that the lowest eligible bidder 
receive the award pursuant to 42 
ee 
Invitation furnishing requirement—accept- 
ance of low bid, which is responsive to 
origina] invitation but not responsive to 
mandatory requirements in amended 
invitation because amendment was not 
timely received, on basis of amended bid 
received after opening would be prejudi- 
cial to other bidders and, although Govt. 
should make every effort to see that in- 
terested bidders receive timely copies of 
invitations and amendments, failure in a 
particular case does not warrant considera- 
tion of amended bid received after opening 


Bid bond—where evidence independent 
of that of bidder establishes that proper 
bid bond was obtained in time for sub- 
mission with bid but due to inadvertence 
the bond was left, prior to time sched- 
uled for opening, on desk of Govt. official 
in bid opening office and that during 
time prior to discovery of bond bidder 
did not have access to room tn which 
bond was left, such evidence substan- 
tiates that failure to timely submit bond 
was not due to any lack of financial re- 
sponsibility on part of bidder and that 
bidder did not have any election after 
bid results were known to make his bid 
responsive or not so that reasons for rule 
against waiver of bond requirement are 
not present; therefore, in such circum- 
stances, bid may be considered as hav- 
ing been submitted with a bond_....... 

Delivery to other than designated room— 
& provision in invitation designating a 
particular room for receipt of bids should 
be interpreted as notification to bidders 
that they may insure consideration of 
their bids by submitting them to desig- 
nated room within specified time rather 
than as requirement precluding consid- 
eration of bids which are received at any 
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other room; therefore, a bidder who in 
accordance with notice in lobby of build- 
ing submits bid to official in bid opening 
room rather than taking it to room des- 
ignated in invitation for receipt of bids 
has not thereby precluded consideration 
of bid under invitation... ............... 


Meter postmarks 


Evidence submitted by low bidder, 
including statements by employees of 
bidder, that its late bid mailed in en- 
velope which bore metered stamp, but 
did not bear post office cancellation 
stamp showing hour and date of actual 
mailing, was mailed in time to meet 
scheduled bid opening date and hour, 
without substantiating evidence by 
post office employees, from personal 
knowledge, that bid envelope was ac- 
tually received for mailing in sufficient 
time to reach its destination, falls short 
of establishing actual time of mailing, 
and, therefore, late bid may not be con- 
Se I icccncncntsdatvenme 


Self-serving statements from a bidder and 


his employees, and a hearsay statement 
from bidder’s prospective supplier, that 
a late bid mailed in an envelope which 
bears postage meter stamp showing date 
of mailing as June 10, 1960—subse- 
quently alleged to have been mailed 
on June 11, 1960—was mailed in suffi- 
cient time to reach contracting office 
prior to bid opening do not constitute 
competent evidence establishing time 
and date of mailing of bid; therefore, the 
late bid should not be considered for 


Modification—acceptance of low bid, 


which is responsive to original invitation 
but not responsive to mandatory re- 
quirements in amended invitation 
because amendment was not timely 
received, on basis of amended bid re- 
ceived after opening would be prejudi- 
cial to other bidders and, although 
Govt. should make every effort to see 
that interested bidders receive timely 
copies of invitations and amendments, 
failure in a particular case does not war- 
rant consideration of amended bid re- 
ceived after opening time............... 


Telegraphic modification 


The “normal, usual and foreseeable de- 
lays’’ which bidders, who transmit 
bids or modifications by telegraph, 
must take into account before late 
bids may be considered on basis of 
having been delayed for abnormal 
period of time by telegraph company 
are those delays which might be ex- 
pected or anticipated in normal rou- 
tine by which telegraph company 
accomplishes delivery; therefore, a 
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Late—Continued Mistakes 
Telegraphic modification— Continued For errors after award. (See Contracts, 
telegraphic bid modification which mistakes) 
was transmitted from Newtonville, Correction 


Mass., 40 minutes before bid opening, 
but which was not received in New 
York City bid opening office until 10 
minutes after opening, having taken 
50 minutes in transmission, may not 
be regarded as having been abnormally 


Authority—the fact that bidder quoted a 
price 50 percent higher on alterations 
to an item than base price for item and 
that remaining bidders quoted same 
price on these items may be regarded 
as sufficient to put contracting officer 


delayed to be considered for award... 290 on notice of possible error but, in 
A delay in receipt of telegraphic acknowl- absence of any requirement that prices 
edgment of addendum to a specifi- should be identical, the error on altera- 
cation which was transmitted by day tion price is not one which contracting 
letter instead of a more expeditious officer is required to correct, or had 
telegraphic service must be regarded as authority to correct, without formal 
delay attributable to fault of bidder in allegation of error by bidder and sub- 
selecting that method of communica- mission of evidence to establish error, 
tion in absence of evidence that receipt the amount of error and manner in 
of telegraphic modification after bid WR TE CG ivccanontsnicccanteas 32t 
opening resulted from any cause other Evidence of error—mistakes in bids 
than normal deferred treatment appli- which are not apparent on face of bid 
cable to day letter service; therefore and obvious clerical errors do not 
late bid medéfication was properly dis- come within purview of such bid cor- 
regarded and bid not considered for rection procedures as sec. 2-406.1, et 
i icichuasedbatiautcniunantagediien 337 seq., Armed Services Procurement 
Partial acceptance of late telegraphic Reg., which is applicable in cases 
bid modification offereing price reduc- where mistake is apparent on face of 
tions on all subitems in a two-item bid bid, where obvious error is specified by 
for furnishing clothing to military bidder and where correction will not 
agency on basis of price reduction for displace otherwise low bid............ 432 
subttems for which bidder was already Nonresponsive bids 
successful bidder and rejection of that An inadvertent omission in descrip- 
part of telegraphic offer which would tive data submitted by bidder 
have displaced another low bidder on which made his bid nonresponsive 
remaining portion was proper under to invitation may not be regarded 
par. 2-305(a), ASPR, which permits as mistake which can be corrected 
consideration of late telegraphic bid under rules governing correction of 
modification received from otherwise mistakes in bids__..............---- 132 
successful bidder which is favorable to To permit bidder to make a bid re- 
Govt. and will not prejudice other sponsive to invitation by alteration 
bidders, since bidder by quoting sepa- is tantamount to permitting sub- 
rate prices for subitems under each mission of new offer and any im- 
item and by not specifying maximum plication in statements in 37 Comp. 
or minimum quantities submitted Gen. 27 that nonresponsive bids 
divisible bid for purposes of applying may be corrected must be consid- 
I ioaiecrccrniaa sanumnnie 466 ered as overruled by 38 Comp. Gen. 
Time ambiguity—in 8 military procure- 819 and 39 id. 774, which set forth 
ment, the time a bid opening officer principle that allegations of error 
decided to open bids, which was one are properly for consideration for 
minute after low bid had been handed to correction only in those cases where 
him and recorded as received, based on a bids are responsive to invitation 
clock which varied slightly from correct and otherwise proper for acceptance. 432 
time, must be regarded as prima facie Prejudicial to other bidders—to permit 
evidence of correct time under sec. bidder, who indicates that equipment 
2-402.1, ASPR, which confers authority offered in bid is foreign and who has 
on bid opening officer to decide when classified the same equipment as for- 
time set for opeing has arrived, in absence eign under previous procurements, to 
of evidence that time set for receipt of prs = ae ren: foreign 
to domestic, in order to elimiaate six 
dea ieaee —— percent differential required to be 
, ° added to foreign bid prices under Buy 
such low bid may be considered as having American Act, 41 U.S.C. 10a, would 
been received within time prescribed be to give bidder an option after open- 
Fa Ie Ot ncntunccvcetsnccccaces 709 ing to become eligible or ineligible for 
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award contrary to purposes of statu- 
tory advertising requirements. ....... 
Evidence of error—a bidder who, when 
asked to verify an apparent error in an 
extended price, alleged that total price 
was correct and in accord with an inten- 
tion to offer discount on extra units 
anticipated for delivery later in year, 
although no mention of discount had 
been made in bid and no further evi- 
dence was given as to whether intended 
discount was applicable to each unit or 
only in event all the units were ordered, 
has submitted a bid which is indefinite 
as to ultimate cost to Govt. and, there- 
fore, may not be considered for award - . 


Unit price v. extension differences 
Obvious unit price error—a bidder who, 
when requested to verify an apparent 
error in extended price for one item, 
stated that although the extended 
price was incorrect the total price was 
correct, because a discount for addi- 
tional units had been inadvertently 
omitted, must have extended price 
corrected under provision in invita- 
tion that in case of error in extension 
price, the unit price will govern; 
therefore, having regard for the error 
in extended price and the absence of 
any discount, there is nothing to es- 
tablish that bidder actually intended 
total price shown in bid so that bid 
may not be considered for award... -.. 
Unusual bids—low bidder who is able 
to show clearly that same amount 
quoted as unit price and as total price 
for six units of printed material was 
intended and in accordance with usual 
pricing practices need not have bid 
regarded as erroneous and, even 
though invitation provided that in 
case of error in extension price unit 
price governs, the bid may be con- 
sidered for award on basis of total 
price rather than unit price........... 
Patents, etc., items—a statement by a bid- 
der, in connection with a two-step pro- 
curement, that patent indemnity clause 
other than one in bid form might be for 
application is not regarded as condition 
which would qualify proposal necessitat- 
ing rejection in view of clarification by 
bidder that either clause would be ac- 


Acceptance 
A statement by bidder, in connection 
with a two-step procurement, that 
patent indemnity clause other than 
one in bid form might be for applica- 
tion is not regarded as condition which 
would qualify proposal necessitating 
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Acceptance—Continued 
rejection in view of clarification by 
bidder that either clause would be 
I idiccccncetinasnanninceuine 
A bidder who substitutes letter “O” for 
symbol “‘N/C” (no charge) on items 
to be considered in evaluation of bid 
is considered to be offering services 
without charge and award based on 
bid would obligate bidder to furnish 
services without charge; therefore, the 
substitution does not render bid non- 
responsive to invitation............... 
All or none—propriety—a statement by 
bidder that he reserves right to revise 
proposed unit selling price, in event that 
specified increments are ehanged, 
amounts to “all or none” offer, which 
condition, when submitted in response 
to invitation which reserved to Govt. 
right to accept any item or group of 
items, does aot make bid nonresponsive 
SR idetncenticncscnnsnictmenccce 
Alternate bid responsivenese—effect— 
under an invitation which solicited bids 
on the bases that Govt. would purchase 
the equipment, with the contractor 
maintaining equipment for a year, or in 
the alternative that the Govt. would 
lease the equipment for a period of years, 
whichever alternative would be less 
costly to Govt. over ten-year period 
based on certain maintenance and opera- 
tion costs and recurring and nonrecur- 
ring charges, a bidder who submits the 
only bid on a lease basis with the stipu- 
lation that Govt. must pay the cost of 
replacing retirement units of property 
has submitted a bid which cannot be 
evaluated on the basis of all costs di- 
rectly attributable to maintenance of the 
equipment for the contract period which 
was the basis for evaluation of other bids 
submitted on Govt-owned equipment 
basis; therefore, such qualified bid was 
properly rejected as nonresponsive to 
Nin wt nccetinndswniccetineses 
Ambiguous—a low bidder who, in response 
to an invitation requiring bid evalua- 
tion on basis of total cost to Govt. at 
destination, quotes price f.o.b. bidder’s 
designated shipping point and further 
specifies that quoted price is firm and is 
a zone price for delivery in the U.S. has 
submitted an ambiguous bid involving 
directly conflicting delivery provisions 
which would not justify acceptance by 
Govt. on basis of the most advantageous 
price and, in view of the two possible 
meanings of the terms of the bid, the 
bidder may not be allowed to explain 
the meaning when such action would 
prejudice other bidders or affect respon- 
ee 
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More than one supply source—under invi- 
tation for supplying pumps and motors, 
which requires bidders to furnish cer- 
tain minimum, technical data including 
name of manufacturer on each make and 
model of pump offered, a bidder who 
submitted data on two different manu- 
facturers, both of whom met specifica- 
tions, has merely reserved an option to 
be able to select at a later date particular 
manufacturer and need not have his bid 
considered nonresponsive in view of fact 
that data furnished in excess of ‘‘mini- 
mum” met requirements of specifica- 
tions and no additional cost to Govt. was 


Offer of compliance—a signed offer of com- 
pliance with invitation contained in bid 
form accompanied by voluntarily sub- 
mitted typewritten documents . and 
brochure which stipulate furnishing of 
item differing in size from item re- 
quired by specifications does not over- 
come deviations in bid documents, 
which typewritten documents are recog- 
nized as part of bid and required to be 
given precedence over printed conditions 
ee a = 

Omiasion of item—effect—a provision in 
requirement-type bid that bidders insert 
symbol “‘N/C’’ (no charge), where no 
charge was contemplated on numerous 
items which were not to be considered in 
evaluation of bids, is a provision for pro- 
tection of Govt. and failure of bidder to 
ins: t “‘N/C”’ symbol is not failure affect- 
ing bid price or quantity or quality of 
work which would result in unfair com- 
petitive advantage to bidder or infringe 
upon enforeeabie rights of other bidders; 
therefore, the failure may be waived and 
bid considered for award... ............ 

Quantity limitations—a low bidder who 
submits bid showing prices on different 
unit quantity pattern than increment 
quantity pattern in invitation, but 
whose bid when evaluated shows that 
prices are lower on any quantity category 
than those of any of other bidders, has 
not submitted bid which must be inter- 
preted as offer of only the individual 
quantities listed in the bid and award to 
such bidder would not be prejudicial to 
any other bidders...................... 

Voluntary information, drawings, etc.— 
a bidder who voluntarily submitted 
samples for the purpose of showing the 
class of material to be used, but who 
failed to designate particular class in the 
bid as required by the invitation, which 
class designation is subsequently deter- 
mined to have been unnecessary and 
meaningless, has not submitted a bid 
which requires automatic rejection as a 


Page | BIDS—Continued 


688 


Qualified—Continued 


nonresponsive bid, nor would voluntary 
submission of samples make bid nonre- 
sponsive when such samples would have 
no effect on bidder’s obligation to furnish 
an item conforming to specifications. ... 


Telegraphic — invitation preclusion — tele- 


graphic bids submitted in response to an 
invitation which precludes the considera- 
tion of telegraphic bids may not be con- 
sidered for award. B-116567, Aug. 25, 1963, 


BOARDS, COMMITTEES AND 


COMMISSIONS 


the requirement in act of Mar. 4, 1909, 31 
U.S.C. 673, that creation of advisory 
boards and commissions be authorized by 
law before public moneys may be used to 
pay expenses and compensation to mem- 
bers of such boards, is satisfied by general 
or specific authority for performance of 
functions or duties by boards and com- 
missions if such functions or duties can be 
performed only, or performed best, by such 
groups; therefore, authority in sec. 5, act of 
Aug. 28, 1937, 43 U.S.C. 118le, for Sec. of 
Interior to consult with private individuals 
in administration of revested lands may be 
regarded as authority for establishment of 
advisory boards so that payment of per 
diem and travel expenses to board mem- 
bers would not contravene prohibition in 


BONDS 
Bid 


Sufficiency 
Evidence submitted by low bidder who 
failed to insert penal sum on bid bond 
pursuant to authority given by surety, 
which evidence includes statement in 
bid that bid bond in amount of five 
percent of bid was being submitted 
and statement by surety that it was 
its intention to be obligated in amount 
of five percent of bid, establishes inten- 
tion of parties with respect to bond so 
that bond may be considered valid 
bond and award of contract made to 
WOW Beil s acecsctenaccenenseseonasne 
The provision in sec. 1-10.102-5 of Fed- 
eral Procurement Regulations for con- 
sideration of bids accompanied by 
insufficient bid bonds does not mean 
that such bids must be accepted but 
merely that they are not required to be 
tejected; therefore, an administrative 
determination not to waive a bid bond 
deficiency under an invitation which 
provides that bid guarantee require- 
ment would not be waived is a proper 
determination................... — 


731 


Page 


548 


Statutory creation authority requirement— 
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BOOKS AND PERIODICALS Page | CLAIMS—Continued Page 
Purchase limitations—the price limitation of ence to GAO provided that former mem- 
$4.25 per volume on purchase of Lifetime ber’s right to payment isnot in doubt..... 14 


Federal Digest in sec. 205, General Govt. 
Matters Appropriation Act, 1961, 74 Stat. 
477, and in prior appropriation acts since 
1941, is applicable to new Modern Federal 
Practice Digest which is essentially a new 
edition and recompilation under new name 
of Federal Digest commonly referred to as 
“Lifetime Federal Digest” and, therefore, 
appropriated funds for current fiscal year 
may not be used to pay in excess of $4.25 
per volume for new Modern Federal 
FURS Bcd bien ce ccietsvcbsbeadisesé 


BRIDGES, TRAILS AND ROADS 
(See Roads, Trails and Bridges) 


Administrative settlement—amounts due 
beparated military personnel—former mem- 
bers of Navy who extended enlistments 
and were paid reenlistment bonus for two 
one-year enlistments, because regulations 
at the time did not entitle members to 
elect greater reenlistment bonus under sec. 
208, Career Compensation Act of 1949, may 
not have accounts administratively 
opened, but may make claim for additional 
reenlistment bonus based on an election to 
be covered by sec. 208 if election is made 
within reasonable time and the claim may 
be administratively settled without refer- 


Aiding or assisting in prosecution—claim 
submission requirement—former members 
of Navy who extended enlistments and 
were paid reenlistment bonus for two one- 
year enlistments, because regulations at 
the time did not entitle members to elect 
greater reenlistment bonus under sec. 208, 
Career Compensation Act of 1949, may not 
have accounts administratively opened, 
but may make claim for additional reen- 
listment bonus based on an election to be 
covered by sec. 208 if election is made 
within reasonable time and the claim may 
be administratively settled without refer- 
enece to GAO provided that former mem- 


Subsequent assignments—the assign- 
ment by a contractor of a cash de- 
posit held by Govt. to an attorney 
subsequent to assignment to bank, 
pursuant to Assignment of Claims 
Act of 1940, 31 U.S.C. 203, of all 
moneys due or to become due under 
under the contract is regarded as 
as guaranty agreement whereby con- 
tractor pledged the deposit, which is 
an agreement separate and distinct 
from main contract, so that the de- 
posit was not included in assignment 
to bank; therefore, the deposit may 





BUY AMERICAN ACT ber’s right to payment is not in doubt..... M4 
Violatione—Foreign product removal. (See Assignments 
Contracts, Buy American Act, foreign Contracts 
product removal) Validity of assignment 
LIMITS Deposits, ete.—a cash deposit held by 
—— Govt. for performance of contract in 
A member of uniformed services who uses inca inaniehas nan ae 
airport limousine from his station in rary ae st the U.8 mo 
Washington, D.C., to Washington onein da ar a aad as 
National Airport incident to official eae he telly guovidied o . <4 
travel is entitled to per diem computed in as by ia U.S.: thivetare 
from time of departure of limousine from oun assignment is nan wine the 
Statler Hotel, and not from time he was exceptions in sec. 3477, R.S., or the 
picked up by limousine at his station for A canieas of Claims aa a 1940 
transportation to airport via Statler 31. U.S.C. 203. it is not an invalid 
Hotel terminal, since Washington assignment a 213 
National Airport provides limousine Permissible aesigness — although 
mtvies betwemn at} and any neither trustees of a pension trust 
termina! at Statler Hotel................ nor the trust can be regarded as an 
Members of uniformed services who are institution for purposes of assign- 
stationed at Pentagon and other points ment of Govt. contract, the trust 
within Washington, D.C. area and who together oh we 
perform travel by common carrier whose saan individual ge 
terminal is outside boundaries of their ott un. haven othe alien i 
duty stations, but in nearby area readily istin hnvestiie = nae of ae woe 
and easily accessible by public convey- srenth ihe ae cheba wom aie 
ance, are entitled under Joint Travel y re faite ah & 
Regs. to per diem for travel by common ies " oe NS - 
carrier away from their duty stations Gynmsens Of Cintins Ast of 0900, Si 
computed on ne ry schedules of U.8.C, 203, so that assignment of 
departure from terminal ef common Govt. contract for construction and 
action 000d leasing of postal facility to trustees of 
See Late a ie ae ie || pension trust may be considered 
CLAIMS valid assignment. .................- 174 
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CLAIMS—Continued 
Assignments—Continued 
Contracts—Continued 
Validity of assignment—Continued 
be paid to attorney provided the con- 
tractor is not otherwise indebted 
to the U.S. for an obligation which 
matured prior to assignment........ 
Trustees of pension trust. (See 
Claims, assignments, contracts, 
validity of assignment, permissible 
assignees) 


False. (See Fraud, false claims) 


COLLECTIONS 
Special account v. miscellaneous receipts. 


(See Debt Collections, amount ancollect- 
ible, reporting to General Accounting 
Accounting Oflice, deposit) 


COMMITTEES, COMMISSIONS 
AND BOARDS 
(See Boards, Committees and Commissions) 


COMMODITY CREDIT CORPORA- 
TION 

Price support program—bona fide trans- 
actions—grain sale to original producer— 
& proposed arrangement whereby Com- 
modity Credit Corporation would sell grein 
pursuant to act of Sept. 12, 1959, 7 U.8.O. 
1427 note, relating to emergency areas, to 
same producer who had previously de- 
livered stored grain to CCC in satisfaction 
of price support reseal loan need not be re- 
regaided as lacking in genuincness within 
interpretation of Swift and Company v. 
U.S., 257 F. 2d 787, since sale of grain to pro- 
ducers would be pursuant to authority in 
1959 act and a separate program from the 
program pursuant to which grain was ac- 
CE Gin ke ectcadecadncévaneseecss 


COMPENSATION 
Aggregate limitation 
Other than classified positions 
A scientific and technical employee of 
Atomic Energy Comm. stationed in 
Puerto Rico whose compensation, by 
reason of scientific and technical desig- 
nation, is excepted fiom requirement 
that salary be fixed at a rate not in 
excess of rate payable under Classifica- 
tion Act for equivalent positon may 
continue to be paid additional com- 
pensation based upon living costs since 
amount when added to basic rate does 
not exceed aggregate limitation placed 
on scientific and technical positions by 


The limitation on Atomic Energy 
Comm. in connection with authority 
to fix compensation of employees with- 
out regard to Classification Act of 1949, 
that rates fixed for positions shall not 
exceed rates for positions of equivalent 
difficulty or responsibility under 
Classification Act, may be construed 
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Aggregate limitation— Continued 
Other than classified positions—Con. 
merely as a restriction which pre- 
cludes payment of aggregate compen- 
sation—basic compensation plus addi- 
tional compensation based upon living 
costs—in amount which exceeds com- 
bined amount that would have been 
payable to such employees had they 
been employed at corresponding clas- 
sification act rates in positions at same 
places outside continental U.S.; there- 
fore, such employees holding positions 
corresponding to classification act 
positions may be paid additional com- 
pensation based on living costs in an 
amount not in excess of that payable if 
positions had not been removed from 
scope of Classification Act............ 
Double 
Concurrent military retired and civilian 
service pay 
Foreign post, etc., allowance—in the 
absence of any indication in the 
legislative history of act of July 25, 
1958, that the 25 percent tropical 
differential paid under sec. 7 of the act 
to an employce in Canal Zone, who is 
also in receipt of military retired pay 
under 10 U.S.C. 3014, is to be regarded 
as basic compensation for purposes 
other than those specifically mentioned 
in sec. 9 of act, the differential should 
not be included as part of employee's 
compensation in computation of the 
$10,000 limitation on civilian salary 
and retired pay imposed under the 
dual compensation restriction in sec. 
212, Economy Act of 1932, 6 U.8.C. 


Maximum limitation—the rule with re- 
spect to application of dual compen- 
sation restriction in sec. 212, Economy 
Act of 1932, 5 U.S.C. 59a, that annual 
rate of compensation and retired pay 
is controlling rather than total amount 
of combined pay, will continue to be 
followed pending a clarification of the 
holding in Schuyler v. U.S., Ct. Cl. 
No. 548-58, Jan. 20, 1960, in which the 
court authorized refund of retired pay 
to retired Navy officer whose actual 
combined civilian compensation as 
consultant and retired pay based on 
particular calendar year was less than 
$10,000—the limitation In the act—but 
did not indicate basis for selection of 
calendar year instead of an employ- 
ment year and what action would be 
taken in cases where combined amount 
exceeded limitation................... 

Nonpersonal service contract—a retired 
Army officer receiving retired pay who 
is employed overseas at binational 
center—a private autonomous organi- 
zation established pursuant to sec. 203, 
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Double—Continued 


Concurrent military retired and civilian 
service pay—Continued 
U.8. Information and Educational 
Exchange Act of 1048, 22 U.S.C. 1448— 
under a grant agreement which pro- 
vides for periodic payments to grantee 
but does not contemplate type of duty 
usually arising in an employer-employ- 
ee relationship or reflect the concept to 
bring grantees within statutes appli- 
cable to Federal employees does not, 
by virtue of grant agreement, hold an 
office or position prohibited or re- 
stricted by dual compensation and 
dual office acts, 5 U.S.C. 59a, id. 62, 
and, since grant is for discharge of con- 
tractual duties not belonging to an 
“officer or clerk” in 5 U.S.C. 69 and is 
not for “extra services” for the U.8. in 
5 U.S.C. 70, those prohibitions are not 
for application so that officer may re- 
ceive retired pay concurrently with 


Panama Canal employeee—in the ab- 
sence of any indication in the legislative 
history of act of July 25, 1958, that the 
25 percent tropical differential paid 
under sec. 7 of the act to an employee 
in Canal Zone, who is also in receipt 
of military retired pay under 10 U.S.C. 
3914, is to be regarded as basic compen- 
sation for purposes other than those 
specifically mentioned in sec. 9 of act, 
the differential should not be included 
as part of employee’s compensation in 
computation of the $10,000 limitation 
on civilian salary and retired pay im- 
posed under the dual compensation 
restriction in sec, 212 of Economy Act 
GI 6 GB Biiccccce ccusctve-s 

Reserve membership 
Army of the United States 

The holding in Palmer v. U.S., Ct. 
Cl. No. 356-58, decided Jan. 
20, 1960, that former officer of 
Army of U.S., retired for physical 
disability under act of Apr. 3, 1939, 
had no status in reserve compo- 
nents and did not receive retired 
pay from laws relating to reserve 
components under 10 U.8.C. 371b 
to exempt him from dual compen- 
sation restrictions in 5 U.S.C. 59a, 
is tantamount to conclusion that 
1939 act is not reserve component 
law under Tanner v. U.S., 129 Ct. 
Cl. 792, and creates doubt as to 
propriety of paying retired pay 
under 1939 act to reservists and 
Army of U.S. personne! and simi- 
lar personnel of Air Force, where 
they are otherwise within dual 
compensation restrictions; accord- 
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Double—Continued 
Concurrent military retired and civilian 


service pay—Continued 
Reserve membership—Continued 
Army of the United States—Con. 
ingly, until position of court is 
clarified, further payments of re- 
tired pay during Federal employ- 
ment should not be made; how- 
ever, payments made prior to Nov. 
1, 1960, will not be questioned. 35 
Comp. Gen. 497; 36 id. 808; 38 id. 
741; and other decisions in conflict 
with this decision are modified. 
Modified by 40 Comp. Gen. 625.. 
In determination of application of 
dual compensation exemption in 
5 U.S.C. 30r(c) to members of uni- 
formed services who were appointed 
as ollicers in Army of U.S, without 
component under act of Sept. 22, 
1941, entitling them to same bene- 
fits as members of Officers’ Reserve 
Corps, and who were retired under 
act of Apr. 3, 1939—a law relating 
to Officers’ Reserve Corps so as to 
bring them within dual compen- 
sation exemption—their status as 
members of Army of U.S. at time 
of retirement determines their 
right to exemption in view of hold- 
ingin Watman vy. U.S., Ct. Cl. No. 
189-59, decided Mar. 1, 1951, which 
overruled Leonard y. U.S., 136 Ct. 
Cl, 686, and Palmer v. U.S., Ct. 
Cl. No. 356-58, decided Jan. 
2, 1960, so that continuing 
Reserve membership is no longer 
necessary for entitlement to dual 
compensation exemption, and re- 
tired pay which was discontinued 
or reduced Nov. 1, 1960, under 40 
Comp. Gen. 136 may be adjusted 
under Watman case. 40 Comp. 
Gen. 136; B-143960, Oct. 17, 1960; 
B-144183, Oct. 20, 1960; B-144258, 
Nov. 25, 1960; B-126399, Dec. 20, 


While members of uniformed serv- 
ices appointed as officers in Army 
of U.S. without component, under 
act of Sept. 22, 1941, 55 Stat. 129, 
were granted “same rights, privi- 
leges, and benefits” as members of 
Officers’ Reserve Corps, members 
who are appointed in Army of U.S. 
without component under sec. 
515(h), Officer Personnel Act of 
1947, are entitled to those benefits 
which accrue while serving on 
active duty so that members ap- 
pointed under latter act, as well as 
under sec. 515g, 1947 act, and 37 
U.8.C, 232(d), would not come 
within dual compensation restric- 
tion exemption in § U.S.C. 30r(c). 
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COMPENSATION —Continued 
Double—Continued 
Concurrent military retired and civilian 


service pay—Continued 
Reserve membership—Continued 
Tanner case 
Application—the holding in Palmer 
v. U.S., Ct. Cl. No. 356-58, de- 
cided Jan. 20, 1960, that former 
officer of Army of U.S., retired for 
physical disability under act of 
Apr. 3, 1939, had ne status in re- 
serve components and did not 
receive retired pay from laws re- 
lating to reserve components under 
10 U.S.C. 371b to exempt him from 
dual compensation restrictions in 
5 U.S.C. 59a, is tantamount to 
conclusion that 1939 act is not 
reserve component law under Tan- 
ner v. U.S., 129 Ct. Cl. 792, and 
creates doubt as to propriety of 
paying retired pay under 1939 act 
to reservists and Army of U.S. 
personnel and similar personnel 
of Air Force, where they are other- 
wise within dual compensation 
restrictions; accordingly, until 
position of court is clarified, fur- 
ther payments of retired pay dur- 
ing Federal employment should 
not be made; however, payments 
made prior to Nov. 1, 1960, will 
not be questioned. 35 Comp. Gen. 
497; 36 id. 808; 38 id. 741; and other 
decisions in conflict are modified. 
Modified by 40 Comp. Gen. 625.-. 
Application to all reserviste—a mem- 
ber of uniformed services who, 
while serving as Reserve officer, 
is retired for physical disability or 
otherwise. and becomes entitled 
to retired pay by reason of service 
in reserve component, under statu- 
tory provisions other than act of 
Apr. 3, 1939, as amended, 10 
U.S.C. 3687 and 8687, is not sub- 
ject to dual compensation restric- 
tions of sec. 212, Economy Act of 
1932, 5 U.S.C. 59a, even though 
membership in Officers’ Reserve 
Corps or National Guard has ter- 


Temporary position—a Marine Corps 
officer retired for length of service 
under 10 U.S.C. 6323, who is appointed 
by Postmaster General as acting post- 
master to vacant postmaster position 
in first-class post office for period not 
to exceed six months, has temporary 
position which is one created for lim- 
ited period for accomplishment of par- 
ticular purpose and which will cease 
upon accomplishment of purpose— 
the appointment of a postmaster by 
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Double—Continued 
Coneurrent military retired and civilian 


service pay—Continued 
President by and with advice and 
consent of Senate—and holding of such 
temporary position, as distinguished 
from temporary appointment, is not 
holding of an office under act of July 
31, 1894, 5 U.S.C. 62, which precludes 
any officer who receives salary or an- 
nual compensation which amounts to 
$2,500 from being appointed to another 
office to which compensation is at- 


Holding t wo offices 


Grantees—a retired Army officer re- 
ceiving retired pay who is employed 
overseas at binational center—a 
private autonomous organization 
established pursuant to sec. 203, 
U.S. Information and Educational 
Exchange Act of 1948, 22 U.S.O. 
1448—under a grant agreement which 
provides for periodic payments to 
grantee but does not contemplate type 
of duty usually arising in an employer- 
employee relationship or reflect the 
concept to bring grantees within 
statutes applicable to Federal em- 
ployees does not, by virtue of grant 
agreement, hold an office or position 
prohibited or restricted by dual com- 
pensation and dual office acts, 5 U.S.C. 
50a, id. 62, and, since grant is for dis- 
charge .of contractual duties not belong- 
ing to an “officer or clerk” in 6 U.S.O. 
69 and is not for “extra services’’ for 
the U.S, in 5 U.S.C. 70, those proht- 
bitions are.not for application so that 
officer may receive retired pay con- 
currently with grant.................. 

Temporary position—a Marine Corps 
officer retired for length of service 
under 10 U.S.C. 6323, who is appointed 
by Postmaster General as acting post- 
master to vacant postmaster position 
in first-class post office for period not 
to exceed six months, has temporary 
position-which is one created for lim- 
ited period for accomplishment of 
particular purpose and which will 
cease upon accomplishment of pur- 
pose—the appointment of a postmaster 
by President by and with advice and 
consent of Senate—and holding of such 
temporary position, as distinguished 
from temporary appointment, is not 
holding of an office under act of July 
31, 1894, 5 U.S.C. 62, which precludes 
any officer who receives salary or 
annual compensation which amounts 
to $2,500 from being appointed to 
another office to which compensation 
Oe cicainintnccnicicciatetiin 
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COMPENSATION— Continued 
Increases—effect on simultaneous promo- 
tions—employees who had reached maxi- 
mum longevity step of grade and who were 
promoted one grade effective July 10, 1960, 
the same date they also became entitled to 
general salary increase authorized under 
Federal Employees Salary Increase Act 
of 1960, 5 U.8.C. 1113 note, may not be 
regarded es having received higher rate of 
compensation under the promotion on day 
prior to effective date of salary increase act, 
that is, July 9, 1960, but sre entitled only 
to new increased rate under sec. 112(a) 
of act (amending sec. 603(b), Classification 
Act of 1949, which rate remained the same 
upon promotion to higher grade because of 
general compensation promotion rules 
contained in sec, 802(b), Classification Act 
of 1949, 5 U.S.C. 1132(b). 36 Comp. Gen. 
SE SG viissinsttinin trittnenitntintense 
Longevity increase 
Higher grade duties—in determination of 
whether provision in 19 U.S.C. 8, which 
authorizes filling of vacancy in office of 
collector of customs by assistant collector 
who receives compensation of higher 
office unti] appointment and qualifica- 
tion of collection is a law of general] ap- 
plication within meaning of longevity 
increase provision in subsec. 703, Clas- 
sification Act of 1949, 5 U.S.C. 1123(a), 
so as to entitle assistant collector to come 
within exemption to requirement for 
three years of continuous service at 
maximum rate of grade without increase 
in compensation, the fact that 19 U.S.C. 
8 operates over every person within that 
classification and such class is germane 
to purpose of the law makes it a law of 
general application; therefore, assistant 
collector qualifies for longevity increase 
notwithstanding tenure in higher grade 
as acting collector...................-.-. 
Walting period commencement—repro- 
motions—in absence of any indication of 
legislative intent under longevity in- 
crease provisions of sec. 703(a) of Clas- 
sification Act of 1949, 5 U.S.C. 1123(a), 
that longevity step-increases once 
attained sre preserved automatically 
for recredit to an employee in event of 
demotion and subsequent repromotion 
to same grade, a demotion is regarded 
as terminating longevity step-increase 
previously attained; therefore, an em- 
ployee who is repromoted to maximum 
step of grade in which she had previously 
attained first longevity step-increase is 
not entitled to have former three-year 
longevity period recredited for entitle- 
ment to first longevity step............. 
Night work 
Regularly scheduled night work 
Classified employees who for conven- 
jence of Govt. are required to work 
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Night work—Continued 
Regularly scheduled night work—Con. 


or be available for work during entire 
24-hour period and are paid under two- 
thirds rule should not be deprived of 
night differential] pay for work and 
standby service actually performed 
between the hours of 6 p.m. and 6 a.m. 
merely because it is not administra- 
tively practicable to specify the hours 
between 6 p.m. and 6 a.m. that they 
are to remain in actual work or stand- 
by status—as distinguished from time 
set apart for eating and sleeping; 
accordingly, where work is authorized 
in advance and scheduled to recur on 
successive days or after specified 
intervals, the employees may properly 
be paid night differential for “‘regu- 
larly scheduled work” in accordance 
with sec. 301 of Federal Employees 
Pay Act of 1945, 5 U.S.C. 921......... 
To constitute “regularly scheduled work” 
between the hours of 6 p.m. and 6 
a.m. for entitlement to night differ- 
ential under sec. 301 of Federal Em- 
ployees Pay Act, as amended, 5 U.S.C. 
921, the work must be duly authorized 
in advance and must be scheduled to 
recur on successive days or after speci- 
fied intervals, the requirement stated 
in 36 Comp. Gen. 657 that work must 
be scheduled over two successive ad- 
ministrative workweeks to constitute 
“regularly scheduled work’’ is modi- 
OB GIGI noc cnncncccccescccncse 


Wage board employees. (See Compensa- 


tion, wage board employees, night work) 


Overtime 
Administrative approval requirement— 


employee subject to Federal Employees 
Pay Act of 1945, as amended, who claims 
overtime compensation for travel by 
Govt. automobile on Sundays, holidays, 
and on workdays outside of normal duty 
may not have such travel regarded as 
arduous within overtime compensation 
law, notwithstanding that aggregate 
amount of travel time is substantial over 
period of time, and further, in absence 
of anything in record to show that time 
was “‘officially ordered or approved” as 
overtime—the travel authorizations and 
approval of travel vouchers do not 
constitute such authorization or ap- 
proval—the disallowance of overtime 
SE I vin daca ewsasnsascocns 


Irregular, unscheduled—duty performance 


necessity—call-back overtime compen- 
sation to officers and employees who are 
called back to duty for unscheduled 
overtime authorized under sec. 203, 
Federal Employees Pay Act of 1945, as 
amended, 5 U.S.C, 912a, is not con- 
ditioned upon actual performance of 
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COMPENSATION — Continued 
Overtime—Continued 


duty in view of legislative history of 
section which indicates Congressional 
intent to conform call-back overtime for 
Govt. employees to existing industrial 
practice which does not require perform- 
ance of some duty as a condition to 
entitlement to call-back overtime com- 
etins cecnnissinncnnietnnatinnaese 
Regular—overtime compensation for regu- 
larly scheduled overtime duty unlike 
irregular, unscheduled call-back over- 
time under sec. 203, Federal Employees 
Pay Act of 1945, as amended 5 U.8.0. 
912a, is payable only for time actually 
worked and, in absence of specific legis- 
lative authority for so-called “reporting 
pay,” overtime compensation for regu- 
larly scheduled overtime duty may not 
be paid when no work is performed... .. 
Standby, ete., time 
Rate payable 
In absence of statutory provision re- 
quiring annual premium compensa- 
tion authorized under sec. 401(1), 
Federal Employees Pay Act of 1946, 
5 U.S.C, 926(1), to be included with 
basic annual compensation for pur- 
pose of having single indivisible com- 
pensation rate for employees as- 
signed to firefighting duties, basic 
rate compensation may be regarded 
as payment for basic 40-hour tour of 
duty and premium compensation as 
payment for standby service where 
department establishes basic weekly 
40-hour tour of duty, which is 
separate and distinct from additional 
tour of standby duty, so that com- 
pensation for scheduled work period 
may be computed on basis of 40-hour 
week basic hourly rate prescribed in 
GAO Salary Table for annual 


When premium compensation for em- 
ployees assigned to firefighting 
duties is based on fixed tour of stand- 
by service in addition to but separate 
and distinct from scheduled weekly 
40-hour tour of actual duty, it is 
proper to fix hourly monetary value 
upon such standby service, such 
hourly differential rate could be 
established by dividing scheduled 
weekly standby hours into amount 
of compensation earned during a 
week when full duty time is per- 


Two-thirds rule—night pay effect—clas- 
sified employees who for convenience 
of Govt. are required to werk or be 
available for work during entire 24- 
hour period and are paid under two- 
thirds rule should not be deprived of 
night differential pay for work and 
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COMPENSATION —Continued 
Overtime— Continued 


Standby, ete., time—Continued 
standby service actually performed 
between the hours of 6 p.m. and 6 
a.m. merely because it is not admin- 
istratively practicable to specify the 
hours between 6 p.m. and 6 a.m. that 
they are to remain in actual work or 
standby status—as distinguished from 
time set apart for eating and sleeping; 
accordingly, where work is authorized 
in advance and scheduled to recur on 
successive days or after specified in- 
tervals, the employees may properly 
be paid night differential for “‘regu- 
larly scheduled work” in accordance 
with sec. 301 of Federal Employees 
Pay Act of 1945, 5 U.S.C. 921......... 
Travel time 
Arduous conditions 
Employee subject to Federal Em- 
ployees Pay Act of 1945, as amended, 
who claims overtime compensation 
for travel by Govt. automobile on 
Sundays, holidays, and on workdays 
outside of normal duty may not 
have such travel regarded as ardu- 
ous within overtime compensation 
law, notwithstanding that aggregate 
amount of travel time is substantial 
over a period of time and, further, 
in absence of anything in record to 
show that time was “officially or- 
dered or approved” as overtime— 
the travel authorizations and ap- 
proval of travel vouchers do not 
constitute such authorization or 
approval—the disallowance of over- 
time claim is sustained. ............ 
Travel of employee by jpassenger- 
carrying vehicle under nonemergent 
conditions, whether employee tray- 
els as passenger or driver, on tem- 
porary duty away from headquarteis 
does not constitute performance of 
work or travel under arduous con- 
ditions to entitle employee to over- 
time compensation, and fact that, 
incident to purposes of travel, files, 
supplies, equipment are transported 
does not change character of travel, 
nor does nonarduous travel become 
arduous within overtime compen- 
sation provision in sec. 204, Federal 
Employees Pay Act of 1945, as 
amended, 5 U.S.C. 912b, because 
aggregate amount of time outside 
regular working hours spent in such 
travel is substantial over period of 


Periodic step-increases—service credite— 


Foreign Service appointment—an employee 
who would have received within-grade 
salary advancement in regular position 
had he not been appointed to overseas 
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COMPENSATION— Continued Page | COMPENSATION—Continued Page 
position with International Cooperation Promotions—Continued 
Admin., pursuant to sec. 527(c)(1) of other position in normal line of promo- 
Mutual Security Act of 1954, 22 U.S.C. tion in grade immediatley below that of 
1787(c)(1), which specifies the same bene- position to be filled, employee incumbent 
fits as are provided for Foreign Service of regraded position comes within 
Reserve officers in sec. 528 of Foreign Serv- Whitten rider exception applicable to 
ice Act of 1946, 22 U.S.C. 928, is, upon normal line promotions, 5 U.8.C. 43 note, 
return to regular position and promotion, and does not have to serve a year in lower 
entitled to credit for service in the ICA position before being eligible to receive 
position for within-grade salary purposes, salary of regraded position. B-130584, 
it being the intent of Congress in enacting July 6, 1959, overruled.................. 119 
sec. 528 of 1946 act to save an employee's Rates—new appointees—acientific, ete., per- 
rights to within-grade salary advance- sonnel—the law authorizing the payment 
ments following employment under Mu- of additional compensation—either Terri- 
tual Security Act of 1954.................. 600 torial post differential or Territorial cost- 
Postal service—retired military officers serv- of-living allowances—to persons stationed 
ing as acting postmasters, (See Compen- outside continental U.8., 5 U.8.C. 118h, 
sation, double, concurrent military retired applies only to officers oremployees ‘“‘whose 
and civilian service pay, temporary rates of basic compensation are fixed by 
positions) statute’’; therefore, the appointee to a new 
Promotions professional or scientific position to be 
Effective date—retroactive—employees who established in State of Hawaii, pursuant to 
were hired with oral understanding that act of.Aug. 1, 1947, 10 U.S.C. 1581, whose 
pursuant to training agreements they salary will be fixed administratively sub- 
would be promoted at stated intervals ject to approval of CSC, may not be paid 
following successful completion of train- additional cost-of-living allowance payable 
ing courses but who, due to administra- to otherwise eligible employees stationed 
tive delay, did not receive promotions PP icnitethatcistessnselbndacnweanen 210 
on dates specified, do not have an en- Removals, suspensions, etc. 
forceable contractual right to promo- Back pay 





tions on the specified dates under 
agreements which were more in nature 
of agency policy rather than a firm 
commitment; therefore, the action of 
the agency in processing retroactive 
promotions for employees is in contra- 
vention of long-standing rule that per- 
sonnel action may not be made 
retroactively effective to increase the 


Deductions from back pay 
Employment duty—with respect to 
whether employees erroneously sep- 
arated from service have a duty to 
mitigate damages, the Court of 
Claims, in Schwartz vy. U.S., Ct. Cl. 
No. 513-57, decided Mar. 2, 1960, 
indicated that both act of Aug. 26, 
1950, 5 U.S.C. 22-1, and act of Aug. 


right of employee to compensation...... 207 24, 1912, as amended, contemplates 
Simultaneous salary changee—employees that person claiming back pay for 
who had reached maximum longevity period of removal was under obliga- 
step of grade and who were promoted tion to make reasonable effort to 
one grade effective July 10, 1960, the secure other employment and that 
same date they also became entitled to amount earned, or with reasonable 
general salary increase authorized under effort might have been earned, be 
Federal Employees Salary Increase Act deducted from total amount of com- 
of 1960, 5 U.S.C. 1113 note, may not be pensation otherwise payable under 
regarded as having received higher rate back pay statutes................... 479 
of compensation under the promotion Employment expensee—under sec. 
on day prior to effective date of salary 6(b)(3), act of Aug. 24, 1912, as 
increase act, that is, July 9, 1960, but are amended, which establishes measure 
entitled only to new increased rate under of back pay as “compensation at rate 
sec. 112(a) of act (amending sec. 603(b), received on date of removal * * * 
Classification Act of 1949), which rate for period for which he received no 
remained the same upon promotion to compensation with respect to posi- 
higher grade because of general com- tion from which he was removed 
pensation promotion rules contained in * ** less any amounts earned by 
sec. 802(b), Classification Act of 1949, him through other employment 
5 U.S.C. 1132(b). 36 Comp. Gen. 217, during such period * * *,” allowance 
RB ic ncccviccsccevencncens ae | | for hotel, restaurant, travel and other 


Whitten rider restriction—when a competi- 


tive civil service position is regraded one 
grade higher—lower grade position being 
abolished concurrently—and there is no 


expenses incurred in connection with 
successful appeal of separation before 
Civil Service Commission, as well 
as excess cost of living at place of 
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COMPENSATION —Continued Page | COMPENSATION—Continued Page 
Removals, suspensions, ete.—Continued Removals, suspensions, ete.—Continucd 
Back pay—Continued Back pay—Continued 
Deductions from back pay—Oontinued as well as excess cost of living at place 
interim employment over what of interim employment over what cost 
cost would have been at former would have been at former employ- 
employment place, is neither ex- ment place, is neither expressly nor 
pressly not impliedly authorized to impliedly authorized to be considered 
be considered either as credits to either as credits to compensation or as 
compensation or as debits against debits against earnings from other 
earnings from otheremployment.... 479 CRT III «6 xc dict ddnindcssssodsees 479 
Travel expenses—uncer sec. 6(b) (3), Wage board employees 
act of Aug. 24, 1912, as amended, Night work 
which establishes measure of back pay Payment of night differential to wage 
as “compensation at rate received on board employees assigned to trial trip 
date of removal * * * for period for duty aboard vessels under circum- 
which he received no compensation stances entitling them to night differ- 
with respect to position from which ential may be restricted administra- 
he was removed * ** less any tively to periods of actual work and 
amounts earned by him through standby duty as distinguished from 
other employment during such periods set aside for eating and sleep- 
period * * *,” allowance for hotel, Wi coiticacscanee Wctninteddelais 397 
restaurant, travel and other expenses The authority for payment or denial of 
incurred in connection with success- night differential to Navy wage board 
ful appeal of separation before Civil employees who have compensation 
Service Commission, as well as fixed under 10 U.S.C. 7474 and are re- 
excess cost of living at place of quired to perform work and standby 
interim employment over what cost duty between 6 p.m. and 7 a.m. on 
would have been at former employ- trial trips of vessels is dependent upon 
ment place, is neither expressly nor whether employees in private industry 
impliedly authorized to be con- under comparable conditions receive 
sidered either as credits to compen- night differential pay for work and 
sation or as debits against earnings standby duty at night; if they do re- 
from other employment... .......... 479 ceive night pay, the Navy wage board 
Foreign pest differential inclusion—a employees would be entitled to night 
foreign post differential received by differential, if not, then night differ- 
overseas employee at time of unwar- ential would be unauthorized and a 
ranted or unjustified removal from reasonable basis exists for determina- 
service being essentially of same tion to deny night differential to em- 
character and based on same authority ployees, unless publie interest consid- 
as territorial post differential which erations require a different conciusion. 397 
was held in Vitarelli v. U.S., Ct. Cl. Rate increases 
No. 283-60, decided June 8, 1960, to be Effective date 
properly for inclusion in back pay Although the head of a department or 
award under act of Aug. 26, 1960, 6 agency, in the establishment. of 
U.S.C, 22-1, is for inelusion in back wage rates, may rely on surveys and 
pay award under sec. 6(b)(3), act of determinations of other agenoiés, he 
Aug. 24, 1912, as amended, 5 U.S.C. retains the primary responsibility 
652(b)(3). 36 Comp. Gen. 560 and for setting compensation rates of 
B-130148, Jan. 31, 1958, overruled... 479 employees within his agency, and 
Rate payable—under sec. 6(b)(3), act of that responsibility cannot be prop- 
Aug. 24, 1912, as amended, which ccty Geese’ by lensanes of egy 


lations or orders which determine 
that wage rates set by another 
agency will automatically be the 


establishes measure of back pay as 
“compensation at rate received on date 


of removal * * * for period for which wage rates for his employees; there- 
he received no compensation with fore, the issuance of such regulations 
respect tq position from which he was would not be proper..............-. 212 
removed * * * less any amounts The establishment of a new wage rate 
earned by him through other employ- for wage board employee, under sec. 
ment during such period * * *,”’ al- 202(7), Classification Act of 1949, 
lowanee for hotel, restaurant, travel 5 U.S.C. 1082(7), based on wage 
and other expenses incurred in connec- board survey of another agency 
tion with successful appeal of separa- without independent study and 
tion before Civil Service Commission, subject to administrative approval 
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COMPENSATION—Continued 
Wage board employees—Continued 
Rate increases—Continued 
Effective date—Continued 

of CSC is not a wage rate which may 
be made retroactively effective so 
that the new wage rate may be made 
effective only from date of approval. 


CONCESSIONS 
Reduced or free services 
Modification ofcontracts—the requirement 
in concession contracts for furnishing of 
free transportation and reduced rate 
accommodations to Federal and State 
employees visiting national parks on 
official business is requirement in in- 
terest of Govt. rather than the conces- 
sioners so that concessioners may not be 
relieved of this obligation in absence of 
adequate consideration moving to Govt. 
nor may the contracts be modified, in 
the absence of consideration, to prohibit 
concessioners from furnishing obligated 


Propriety—in view of the wide discretion 
vested in Sec. of Interior under sec. 3 of 
act of Aug. 25, 1916, 16 U.S.C. 3, concerning 
rules and regulations on use and manage- 
ment of national parks, the Secretary has 
authority to include in concession con- 
tracts a requirement for furnishing of 
meals, lodging, and transportation—eith- 
er free of charge or at reduced rates—to 
Federal and State personnel visiting 
parks on official business, provided that 
administrative consideration, consistent 
with sec. 3 of Travel Expense Act of 1949, 
5 U.S.C. 836, and sec. 6.2 of Stand. 
Govt. Travel Regs., be given to fixing 
per diem for Federal personnel on basis 
of reduced rates for meals and lodgings 
so that reimbursement will approximate 
additional out of pocket expenses in- 


curred by employees.................... 


CONGRESS 

Legislative v. executive branch—although the 
Office of Architect of the Capitol—a part 
of the Legislative Branch of Govt.—in the 
letting of contracts for construction and 
other work is not required tu include the 
mandatory nondiscrimination clause pro- 
vided in E.O. No. 10925, Mar. 6, 1961, 
which was issued pursuant to general 
Executive powers of the President under 
the Constitution rather than pursuant to 
Congressional directive, such nondis- 
crimination clauses may be included in 
contracts executed by Architect of the 
Capitol without violating sec. 3709, R.S., 41 
U.S.C. 5, which requires contracts to be 
awarded on basis of the maximum possible 
Se cntiibinatiinanmnimiotbeininnns 
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Authority—knowledge—a bidder who was 
awarded textile contract on basis of sub- 
stitute material and who alleges lack of 
knowledge that contracting officer did not 
have authority to contract for material 
deviating from specifications cannot avoid 
consequences of limitations on authority 
of officer under rule that persons entering 
into agreements with Govt. take risk of 
accurately ascertaining that agent is acting 
within scope of his authority... .......... 

Signatures—facsimile—the use of reproduced 
signatures of contracting officers on 
reproduced copies of orders for supplies 
and services for purchases of $2,500 o1 less, 
after contracting officers have manually 
signed, with pen and ink, the master 
original will be sanctioned, in view of 
validity and evidential value of duplicate 
originals, and a copy marked “duplicate 
original” with the reproduced signature 
will be acceptable to GAO, notwithstand- 
ing that such signature is a facsimile...... 


CONTRACTS 
Architect, engineering, etc., services— 
Hmitations—the term “project” in 


architect-engineer fee limitation in sec. 
304(b), Federal Property and Administra- 
tive Services Act of 1949, 41 U.S.C. 254(b), 
which precludes fee in excess of 6% of 
estimated costs of project, must be inter- 
preted as being only that part of undei- 
taking for which architeet-engineer services 
are to be performed rather than a larger 
construction job including several seg- 
ments; therefore, in cooperative public and 
private flood prevention and soil conserva- 
tion project under which Dept. of Agri- 
culture is responsible for securing engineer- 
ing services for spillway segment, an 
enginecring contract which permits fee in 
excess of 6% of estimated costs of segment, 
although within 6% of cost of entire proj- 
ect, or contract for two segments where 
only one exceeds limitation would be in 
contravention of limitation............... 
Assignments. (See Claims, assignments, 
contracts) 
Awards 
Cancellation 
Erroneous awards 
Although an award to a bidder who, 
after submission of high bid to fur- 
nish item on f.0.b. basis, shipment 
under Govt. bill of lading, was per- 
mitted to become the low bidder on 
basis of shipping weight advice cal- 
culated to make his bid, when ad- 
justed to reflect the cost of transpor- 
tation, the low bid, price and other 
factors considered, was improper 
since contractor has completed for 
delivery some of the units, the inter- 
ests of contractor and Govt. require 
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Awards—Continued Awards—Continued 
Cancellation—Continued Labor surplus areas—Continued 
Erroneous a wards—Continued only where there was reasonable ° 


acceptance of those units and cancel- 
lation of contract for remaining 


Labor surplus areas 


Award of contracts by military estab- 
lishment on basis of total set-asides 


expectation that bids or proposals 
would be obtained from sufficient 


requirements cannot defeat statu- 
tory authority vested in SBA to 
make determinations of capacity 
and credit of bidders; ther fore, 


a dalctin cnnccmacietemetnnabiinn 160 number of responsible surplus area 
Although awards under four invita- concerns to insure fair and reasonable 
tions for furnishing hydraulic en- prices, so that no expenditure of 
gines were not made to the two low price differential would be involved, 
bidders because of failure to follow would be a substitution of fair and 
proper procurement practices, to reasonable prices for lowest prite 
question validity of these contracts obtainable and could not be sanc- 
now would not be in best interests tioned in absence of free and unre- 
(CTE x 0 ctdiebtasenmanxenaaieese 330 stricted competition and in view of 
Preparation costs—a claim for cost of prohibition in annual Dept. of De- 
work performed on uncompleted and fense appropriation acts which pre- 
undelivered units at time an invalid cludes expenditure of appropriated 
contract was canceled because it con- funds under contracts awarded on 
tained material deviations from speci- basis of labor surplus area situation 
fications and award was contrary to at price in excess of lowest obtained 
advertised procurement statute, 10 on unrestricted solicitations -_...... 489 
U.S.C, 2305(c), when such work did The prohibition in sec. 523 of Dept. of 
not result in any benefit to Govt. may Defense Appropriation Act, 1961, 74 
not be paid in view of judicial prece- Stat. 353, against expenditure of ap- 
dent for denial of recovery on quantum propriated funds for payment of 
valebat basis when Govt. does not Price differentials on contracts made 
receive any tangible benefit from con- for purpose of relieving economic 
ES eee ee tae 447 dislocations, precludes expenditure 
Erroneous by military establishment of appro- 
Statutory compliance priated funds under any contract 
An award to bidder who did not offer ewarded on basis of labor surplus 
to furnish cloth conforming to terms area situation at price in excess of 
of an invitation for material for mill- lowest obtainable price on unre- 
tary uniforms must be regarded as stricted solicitation of bids or pro- 
award in violation of 10 U.S.O. POSAIS. ....------------+--0---+----- 480 
2305(c) and sec. 4-406, ASPR, which final besiness concerus 
require awards to responsible bidder Certifications 
whose bid conforms to invitation so Capacity 
that doctrine of equitable estoppel, A statement by bidder that he re- 
which precludes Govt. from denying serves right to revise proposed 
existence of a valid contract, is not unit selling price, in event that 
for application, the U.8. not being specified increments are changed, 
bound or estopped by acts of its amounts to “all or none”’ offer, 
officers in entering into agreements which condition, when submitted 
todo what the law does not permit.. 679 in response to invitation which 
When, after award of textile contract reserved to Govt. right to accept 
on basis of untested sample under any item or group of items, docs 
invitation which did not provide for re bid nonresponsive to 35 
alternate bids, tests on a preproduc- E eae ede ie ene 
tion quantity reveal that bidder had ae nee eer 
substituted material made with dif- cally stated in invitation for pro- 
; curement of water purification 
ferent ply yarn and reduced thread equipment by military depart- 
count contrary to specifications, the ment are matters of responsibility 
bid must be regarded as containing included in definition of “capac- 
material deviations affecting both ity” in sec. 1-705.6(a), ASPR, 
quality and price, which deviations which refers to statutory authority 
contracting officer was without au- of Small Business Admin. to 
thority to waive so that no valid certify competency of small busi- 
award on basis of nonconforming — eee and inclusion in 
Hint 679 invitation of specific experience 
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Awards—Continued Construction—printed vo. typewritten, etc., 
Small business concerns—Continued material—a signed offer of compliance with 
Certificatione—Continued invitation contained in bic form accom- 
Capacity— Continued panied by voluntarily submitted type- 


determination of experience quali- 
fications of several smal] business 
concerns submitting bids for water 
purification equipment must be 


written documents and brochure which 
stipulate furnishing of item differing in 
size from item required by specifications 
does not overcome deviations in bid docu- 


SIE A Bit iv ncccaccecesssincs 106 ments, which typewritten documents are 
Evidence recognized as part of bid and required to 
A bidder who, in response to total be given precedence over printed condi- 
small business set-aside procure- tions in bid form... ...........0ccee-0--- 432 
ment, certifies himself as a small Damages — liquidated — remission — ap- 
business concern at time of submis- plicability—in absence of any indication 
sion of bid and who later is deter- that provision for remission of liquidated 
mined to have been, in fact, a sma)) damages in sec. 10(a), act of Sept. 1, 1950, 
business concern may have bid 41 U.S.C. 256a, is limited to procurement 
considered responsive; however, & contracts, it may be regarded as applicable 
bidder who was not able to self- to all types of contracts, including sales 
certify himself as @ smalj business contracts, and consideration may be given 
concern at time of bid submission under 41 U.S.C, 256a for remission of liqui- 
and who, prior to award, as result dated storage charges assessed against 
of subsequent event, became a8 purchaser for delay in'removal of Govt. 
small business concern may not have Pe iticccicccensendineiinanne 143 
his bd consideved sespensive...... - Default—procurementfrom another source— 
A low bidder who was not able to 
excess cost liability—limitations in stat- 
self-certify himself as a small busi- 
utes—although excess costs recovered from 
ness concern because of size at time 
a defaulting contractor or his surety under 
of submission of bid for total set- 3 
Capehart housing construction contract, 
aside procurement but who, prior : 
which is subject to maximum cost limita- 
to award, as result of change in def- 
‘ tion in sec, 505 of act of Sept. 28, 1951, 12 
inition of small business, became a ° on 
U.S.C. 1748i, may not be used to reimburse 
small business has submitted bid 
the appropriation obligated for the project, 
which is nonresponsive on its face, 
such exeess costs need not be considered in 
and to permit award to such a bidder 
computation of the statutory maximum cost 
on basis of subsequent event curing ; 
limitation and when an administrative 
deficiency would be detrimental to ; 
determination is made that surety Is liable 
effectiveness of smal] business set- : 
: on account of contractor’s failure to perform 
aside procedure and possibly prej- 
for at least all the costs in excess of the 
udicial to interests of other large 
limitation, there would be no objection to 
census who G18 net extent bide contractin ency exercising an option for 
but could have qualified under sco 8 P 
completion of the second phase of work 
changed Cxipiien.......--.----- — under the reprocurement contract 500 
Buy American Act—foreign product re- ; P a | 
moval—a Capehart Lousing construction Deliveries — delays — extension of time — 
contractor who signed a forma! contract, a contract clause which provides that, in } 
including a Buy American Act provision event of delay in delivery of Govt.-fur- 
permitting the use of foreign copper and nished material to contractor, an extension 
deleting other items coatrary to Buy of time will be granted but Govt. shall not 
h : be subjected to any lability for damages or | 
American Act provision in the invitation, loss of profit by reason of any delay may 
on the besis thet an administrative determi- not be construed as authorizing any adjust- 
nation had been made to change contract ment of price to compensate contractor 
language in lieu of change order in accord- for increased costs due to Govt.’s delay in 
ance with terms of contract is entitled to furnishing materials and, even if it would 
price adjustment for difference between be admitted that delay was so unreason- 
cost of foreign copper and domestic copper, able as to constitute a breach subjecting 
which contractor was required to use, on Govt. to liability in absence of clause, the 
the basis of change made after award rather provision against Hability has effect of 
then on basis of unilateral error in contract barring any increased cost adjustment 
which was regarded by contracting agency Ge iescrteeartescs manne nnitncumeniennaciieen 361 
as automatically subject to any changes Disputes—final settlement—final settlement 
made mm Buy American Act exemptions agreement under fixed price contract con- 
between issuance of letter of acceptability taining disputes clause providing for ad- 
and execution of contract ..........-.----- 644 ministrative consideration and adjustment 
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of claims, which settlement fails to ex- 
pressly reserve extra work claim which was 
pending before contracting officer at time 
of signing final settlement agreement, is 
not regarded as an accord and satisfaction 
under administrative practice which con- 
siders settlement to be final only with 
respect to those matters finalized thiough 
adoption of final settlement memorandcm 
and contractor is not foreclosed from ap- 
pealing claims to Contract Appeals Board. 
Increased coste—cost greater than contem- 
plated—evidence—reformation of fixed- 
price sewage disposal contract with a 
county to increase amount representing 
proportionate share of Federal Govt.’s 
contribution for construction for reason 
that, in the several years which have 
elapsed since negotiation of contract and 
commencement of construction, costs have 
increased so that there will be unequal tax 
burden on citizens of the county would be 
contrary to well-established rules that 
contracts containing express stipulation as 
to amount are conclusive upon parties as 
to measure of recovery for performance 
and, in absence of compensating benefit to 
U.8., agents and officers of U.S. are with- 
out authority to modify existing contracts 
er to surrender or waive contract rights 
that have vested in Govt................- 
Government activities—delay in furnishing 
Government material— a contract clause 
whicb provides that, in event of delay in 
delivery of Govt.-furnished material 
to contractor, an extension of time will 
be granted but Govt. shall nut be sub- 
jected to any liability for damages or 
loss of profit by reason of any delay may 
not be construed as authorizing any ad- 
justment of price to compensate contrac- 
tor for increased costs due toGovt.’sdelay 
in furnishing materials and, even if it 
would be admitted that delay was so 
unreasonable as to constitute a breach 
subjecting Govt. to liability in absence 
of clause, the provision against liability 
has effect of barring any increased cost 
adjustment claim...................-... 
Labor stipulations 
Davis-Bacon Act 
Applicability 
The test for determination of the ap- 
plicability of Davis-Bacon Act, 40 
U.S.C, 276a, is not the nature of the 
specific work but the nature of the 
contract, that is, whether the con- 
tract essentially or substantially 
contemplates the performance of 
work described by the enumerated 
items ‘‘construction, alteration, and/ 
or repair, including painting and 
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Davis-Bacon Act—Continued 
Applicability—Continued 

When the work to be done under a 
subcontract for replacement, sur- 
facing and lining of a railroad track 
incident to a prime contract for 
operation and maintenance of an 
ordnance plant is shown to be equiv- 
alent to only an estimated 10 miles 
of a 90-mile railway network, that 
deferral of work for several years due 
to budgetary restrictions did not 
prevent full use of the road and that 
the subcontract cost cannot be con- 
sidered to represent cost of recon- 
struction or major repair of track, the 
subcontract may reasonably be con- 
sidered as one for “‘servicing and 
maintenance” as those terms are 
used in labor standards regulations 
in 29 CFR 5.2 (f) and (g) which 
except such contracts fiom minimum 
wage requirements of Davis-Bacon 
Mh, GOU.S.G. DR icccincniancacnien 
Jurisdiction—a letter directing the retro- 
active inclusion of minimum wage 
rates in a maintenance subcontract, 
which was considered by contracting 
agency not to be subject to Davis- 
Bacon Act, 40 U.S.C. 276a, must, 
under Reorganization Plan No. 14 of 
1950, 5 U.S.C. 1332-15, relating to labor 
standards laws, be regarded as ad- 
visory only in view of legislative 
history of the plan which indicates 
that the enforcement and administra- 
tion of labor standards were not to be 
transferred by the plan but were to 
remain vested in individual agencies 
and departments of Govt. ........... 


Minimum wage determinations 
After bid opening—in view of specific 
requirement in Davis-Bacon Act, 
40 U.S.C. 276a, that “the advertised 
specifications for every contract in 
excess of $2,000 * * * shall contain a 
provision stating the minimum 
wages to be paid * * * which shall 
be based upon the wages that will 
be determined by the Sec. of Labor 
to be prevailing,” substitution of 
blanket provision in specifications 
that contractors shall pay minumum 
wage rates, regardless of whether 
wage rate determinations are re- 
ceived before or after bid opening, 
is not acceptable. .................- 
As requiring modification—under the 
Davis-Bacon Act, 40 U.S.C. 276a, 
minimum wage representations and 
stipulations are effective only when, 
as expressly directed, they are in- 
cluded in advertised specifications 
so that the omission of minimum 
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Davis-Bacon Act—Continued 
Minimum wage determinations—Con. 
wage provision from a contract, 
which was advertised without in- 
clusion of such labor standards pro- 
visions, may not be retroactively 
changed to include them, nor is the 
act of itself binding upon the con- 
GS as ciicusaldnassemonnsencscene 
Compliance—failure of bidder to ac- 
knowledge receipt of addendum 
which was attached to original spec- 
ifications when given to bidder and 
which incorporated prevailing wage 
rate determination made by Sec. of 
Labor under Davis-Bacon Act, 40 
U.S.C. 276a, would not, in event of 
award, excuse contractor from com- 
pliance with minimum wage rate 
provisions of contract; therefore, 
failure to acknowledge receipt of 
addendum may be waived and bid 
considered for award. .............. 
Erroneous determination as requiring 
modification—letters of inadvertence 
issued pursuant to Davis-Bacon Act, 
40 U.8.C. 276a, establishing different 
classifications and new minimum 
wage schedules for work under a 
reservoir area clearing contract, 
which had been awarded on basis of 
compliance with advertised specifi- 
cations containing minimum wage 
schedules based on a determination 
by Sec. of Labor of prevailing wages 
for corresponding work on similar 
projects in the area, are to be dis- 
tinguished from letters of inadvert- 
ence which merely correct transposi- 
tion or other clorical errors in previous 
wage determinations and which were 
considered in 37 Comp. Gen. 326 to 
afford basis for contract modification 
in accordance with terms of the con- 
tract; therefore, where original pre- 
vailing rate certifications for particu- 
lar contract appear to have correctly 
stated the determinations actually 
made, there is no basis for contract 
modification to incorporate new 


Nondiscrimination—propriety—although 
the Office of Architect of the Capitol—a 
part of Legislative Branch of Govt.—in 
the letting of contracts for construction 


and other work is not required to include 
the mandatory nondiscrimination clause 
provided in F.O. No. 10925, Mar. 6, 1961, 
which was issued pursuant to general 
Executive Powers of the President under 
the Constitution rather than pursuant to 
Congressional directive, such nondis- 
crimination clauses may be included in 
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contracts executed by Architect of the 
Capitol without violating sec. 3709, R.S., 
41 U.S.0. 5, which requires contracts to 
be awarded on basis of the maximum 


possible competition. ....... 


Leases. (See Leases) 
Mistakes 
For errors prior to award. 
565 mistakes) 


(See Bids, 


Price adjustment—execution of contract— 


Capehart housing construction con- 
tractor who signed a formal contract, 
including a Buy American Act provision 
permitting use of foreign copper and 
deleting other items contrary to the Buy 
American Act provision in invitation, 
on the basis that an administrative deter- 
mination had been made to change con- 
tract language in lieu of a change order in 
accordance with terms of the contract is 
entitled to a price adjustment for the 
difference between the cost of foreign 
copper and domestic copper, which con- 
tractor was required to use, on basis of a 
change made after award rather than on 
basis of a unilateral error in contract 
which was regarded by contracting 
agency as automatically subject to any 
changes made in Buy American Act 
exemptions between issuance of letter of 
acceptability and execution of contract. 


Unilateral — specification misinterpreta- 


tion—the failure of 8 supply contractor 
to include an item in his bid, because 
he believed that the item was to be fur- 
nished by the construction contractor 
on the same project although the 
amended drawings and a reissued ad- 
dendum to the invitation clearly pro- 
vided that the item was to be furnished 
by the supply contractor, must be re- 
garded as a unilateral mistake and in 
the absence of anything to put the 
contracting officer on notice of possible 
error, the award which was made 16 
days after opening and prior to any 
allegation by the supply contractor of 
error must be held to have consum- 
mated a binding contract obligating the 
contractor to furnish the item........... 


Modification 
Completed, terminated, etc., contracts— 


although Sec. of Agriculture has con- 
tract modification authority under sec. 
110(b) of Soil Bank Act, 7 U.S.C. 
1834(b), such authority has no applica- 
tion to contracts or parts of contracts 
which have been terminated; therefore, 
soil conservation contracts which were 
terminated when producer died or lost 
control of farm as result of eminent 
domain proceedings, pursuant to regu- 
lations incorporated in contract, may 
not be regarded as subsequently 
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Modification— Continued 
amended or modified by issuance of an 
amended regulation to provide pay- 
ments not requhed under the contract 
or part of the contract which terminated. 
Consideration 
The requirement ir. concession con- 
tracts for furnishing of free transpor- 
tation and reduced rate accommoda- 
tions to Federal and State employees 
visiting national parks on official 
business is requirement in interest 
of Govt. rather than the concessioners 
so that concessioners may not be re- 
lieved of this obligation in absence of 
adequate consideration moving to 
Govt. nor may the contracts be mod- 
ified, in the absence of consideration, 
to prohibit concessioner from furnish- 
ing obligated services...........-...-- 
Agreements by purchasers of commer- 
cial and industrial lots sold by Govt. 
under authority in Navajo land ex- 
change act of September 2, 1958, 72 
Stat. 1686, to make payment at regular 
intervals over prolonged period on 
outstanding balance of their land 
purchase price, together with interest 
on such balance, after purchasers 
under original sales contracts which 
gave Govt. forfeiture right were un- 
able to complete payment within 
short periods of time and Govt. de- 
termined that invocation of forfeiture 
and foreclosure would result in greater 
loss to Govt., may be regarded as 
being supported by valid considera- 
tion for Govt.’s waiver of right of 
forfeiture since neither party to the 
contracts was under any legal obliga- 
tion beyond time forfeiture took effect; 
therefore, no objection to long-term 
agreements will be made.............. 
Government agent’s authority—reforma- 
tion of fixed-price sewage disposal con- 
tract with a county to increase amount 
representing proportionate share of Fed- 
eral Govt.’s contribution for construc- 
tion for reason that, in the several years 
which have elapsed since negotiation of 
contract and commencement of construc- 
tion, costs have increased so that there 
will be unequal tax burden on citizens 
of the county would be contrary to well- 
established rules that contracts contain- 
ing express stipulation as to amount are 
conclusive upon parties as to measure of 
recovery for performance and, in ab- 
sence of compensating benefit to U.S., 
agents and officers of U.S. are without 
authority to modify existing contracts 
or to surrender or waive contract rights 
that have vested in Govt............... 
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Modification—Continued 


Minimum wage revisions. (See Contracts, 
labor stipulations, Davis-Bacon Act, 
minimum wage determinations, erro- 
neous determination as _ requiring 
modification) 


Negotiation—impracticable to obtain com- 


petition—a negotiated award for repair 
services for special purpose military ve- 
hicles and complex ground equipment 
under 10 U.S.C. 2304(a)(10), when it is 
impracticable to obtain competition, with 
firm which had ranked highest among 15 
firms submitting proposals based on 
weighted point system which included 
evaluation of technical and financial capa- 
bilities of offerors as well as their prices. 
was proper and administrative determina- 
tion based on fact that there was no stand- 
ard pricing manual for procurement and 
no known basis for drafting specifications 
supports determination for award by 
TR tcsctadanascscenmnninenioie: 


Offer and acceptance 


Notice of award to wrong bidder—the in- 
advertent mailing of notice of award of 
contract to wrong bidder on last day of 
fiscal year did not impose any liability 
on either Govt. or intended contractor 
prior to expiration of availability of fiscal 
year appropriation; theretore, inasmuch 
as notice of award to successful bidder 
was not mailed until first day of new 
fiscal year, there was no valid and bind- 
ing agreement between parties prior to 
new fiscal year within meaning of sec. 
1311, Supplemental Appropriation Act, 
1955, 31 U.S.C. 200, to constitute a valid 
obligation of preceding fiscal year 
CI... ssnctatbncadecctscalinn 

Notice of award v. contract execution— 
under Capehart housing construction 
invitation which provided that all of the 
material conditions of the contract were 
established by terms of bid documents, 
including a Buy American Act provision 
precluding use of foreign copper, the 
issuance of letter of acceptability to a 
bidder brought into existence a binding 
contract obligating contractor to execute 
a formal contract with the Buy Ameri- 
ean Act provision as established in in- 
vitation, notwithstanding that a formal 
contract document which was subse- 
quently presented to contractor con- 
tained a different Buy American Act 
provision which, in effect, permitted use 
of foreign copper and prohibited other 
foreign items which were permitted 
originally under the invitation.......... 
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A Capehart housing construction con- 
tractor who signed a formal contract, 
including a Buy American Act pro- 
vision permitting use of foreign copper 
and deleting other items contrary to 
Buy American Act provision in invi- 
tation, on basis that administrative 
determination had been made to 
change contract language in lieu of 
change order in accordance with terms 
of contract is entitled to price adjust- 
ment for difference between cost of for- 
eign copper and domestic copper, 
which contractor was required to use, 
on the basis of change made after 
award rather than on basis of uni- 
lateral error in contract which was 
regarded by contracting agency as 
automatically subject to any changes 
made in Buy American Act exemp- 
tions between issuance of letter of 
acceptability and execution of con- 


Under Capehart housing construction 
invitation which provided that all of 
the material conditions-of the contract 
were established by terms of bid 
documents, including Buy American 
Act provision precluding use of foreign 
copper, the issuance of letter of ac- 
ceptability to bidder who brought into 
existence a binding contract obligating 
contractor to execute formal contract 
with Buy American Act provision as 
established in invitation, notwith- 
standing that formal contract docu- 
ment which was subsequently pre- 
sented to contractor contained a dif- 
ferent Buy American Act provision 
which, in effect; permitted the use of 
foreign copper and prohibited other 
foreign items which were permitted 
originally under the invitation........ 


Payments 
Accord and satisfaction 


Acts constituting—the placing by a con- 
tractor ‘of restrictive endorsement on 
Govt. cheek when accompanying 
voucher clearly indicated that check 
was tendered in full and final settle- 
ment of contractor’s claim does not 
modify terms of tender without con- 
currence of Govt., the contractor hav- 
ing right only to accept check upon 
terms tendered or to reject check - -.-.. 

Consideration—acceptance of a Govt. 
check, representing costs in excess of 
original contract estimate, by contrac- 
tor who failed to comply with excess 
cost notice requirements in contract 
which provided for reimbursement to 
contractor 0: actual costs, plus agreed 
fixed fee, subject to maximum limita- 
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Payments—Continued 
Accord and satisfaction—Continued 
tion constitutes an accord and satisfac- 
tion of all claims for which there was 
valid consideration, and such accord 
and satisfaction would not be invalid 
merely because amount paid is that 
which Govt. had previously offered or 
that Govt.’s view of controversy as 
distinghished from contractor’s was 
adopted in settlement................. 
Liquidated vo. unliquidated—under con- 
tract which provided for reimburse- 
ment to contractor of actual costs, plus 
agreed fixed fee, subject to proviso that 
that costs in excess of $8,000 per truck 
should not be incurred without notice 
to and approval of contracting officer, 
an excess cost settlement which was 
not supported by exact cost records nor 
any showing that costs equaled or 
exceeded settlement figure may not be 
regarded as settlement of liquidated 
amount to preclude its consideration 
as valid accord and satisfaction of 
contractor’s olaim.-................-. 
Partiee—a check which was sent to suc- 
cessor of original contractor, endorsed 
by officer of original contracting firm 
who was familiar with contract and 
participated in settlement proveedings 
does not appear to be acceptance by a 
party who does not have authority or 
capacity to effect an accord and satis- 
faction, however, the retention of pro- 
ceeds of cneck for nine months without 
protest or indication of objection, ex- 
cept for attempted restrictive endorse- 
ment, must be regarded as affirmation 
of acceptance of check on basis of full 
and fina] settlement condition offered 


Pending disputes, ete.—certification of 
a voucher by GAO of amount found 
due a contractor and disallowance of 
balance of contractor’s claim represents 
a determination of merits of claim so 
that it no longer may be considered 
pending before GAO; therefore, the 
tender of a Govt. check in amount 
certified by GAO as full and final 
settlement of contractor’s claim consti- 
tutes an accord and does not come with- 
in purview of rule that acceptance of 
check in full payment while negotia- 
tions of dispute are being conducted 
does not represent an accord - ......... 

Final—final settlement agreement under 
fixed price contract containing disputes 
clause providing for administrative con- 
sideration and adjustment of claims, 
which settlement fails to expressly re- 
serve extra work claim which was 
pending before contracting officer at time 
of signing final settlement agreement, is 
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not regarded as an accord and satisfac- 
tion under administrative practice which 
considers settlement to be final only 
with respect to those matters finalized 
through adoption of final settlement 
memorandum and contractor is not fore- 
closed from appealing claim to Contract 
DORA UIE ccitiecptianincninenncase 674 

Surety of defaulted contractor—retained 
percentages, etc.—a completion agrec- 
ment between Govt. and a surety who 
completes work under construction con- 
tract terminated for default, which pur- 
ports to authorize payment of unpaid 
progress estimates and retained per- 
centages due contractor at time of termi- 
nation in excess of surety’s completion 
costs free of Govt’s right to apply such 
excess amounts to contractor’s tax debt, 
is, in absence of any authoritative 
judicial precedent, to be regarded as un- 
authorized and contrary to interest of 


Page; CONTRACTS—Continued 
Price—Continued 
Adjustment—Continued 
authorizing any adjustment of price to 
compensate contractor for increased 
costs due to Govt.’s delay in furnishing 
materials and, even if it would be ad- 
mitted that delay was so unreasonable 
as to constitute a breach subjecting 
Govt. to lability in absence of clause, 
the provision against Hability has ef- 
fect of barring any increased cost ad- 
IE Ci citiinsitarstistiniartiajiaiintianietit 361 
Proprietary, etc., items—use by Govern- 
ment—evidence which shows that propri- 
etary data submitted to one military 
department was not used directly by 
another department in drafting of specifi- 
cations and that company protesting vio- 
lation of its rights in proprietary data not 
only withdrew its claim to drawings in- 
volved, but its personnel participated with 
Govt. personnel in drafting specifications, 
does not afford basis for questioning pro- 


Govt.; and, therefore, amounts in excess priety of issuance of specifications......... 204 
of surety’s completion cost may not be Reformation. (See Contracts, modification) 

paid to surety as reimbursement for pay- Sales. (See Sales) 

ment bond disbursements but may be Specifications—ad ministrative determination 
applied to contractor’s tax debt. .......- 85 conclusiveness—specifications which are 


Performance—impossibilt y—increased costs. 
(See Contracts, increased costs, fixed price, 


outline, performance-type drawings indi- 
cating contro] dimensions to meet safety, 


performance impossibility) reliability and inverchangeability of parts 
Price requirements of procuring agency but 
Adjustment which are determined to be adequate to 


After price redetermination—tax credite— 
tax credits which are due a Govt. con- 
tractor as the result of renegotiation of 
contract prices, in accordance with the 
price redetermination provisions of the 
contracts, and which are in excess of 
contract overpayments representing 
the differences between progress pay- 
ments and the revised contract prices 
should be paid in full by the con- 
tracting agency, where the agency has 
funds for adjustment of the contract 
account, pursuant to sec. 1481 of 
Internal Revenue Code, 26 U.S.C. 
1481, rather than requiring contractor 
to go to the Internal Revenue Service 
for recovery of part of the tax credit 
merely because of unfavorable balance 
between the renegotiated contract 
prices and the total progress payments, 
the purpose of sec. 1481 being to miti- 
gate the effect of renegotiation to elimi- 
nate excessive contract profits. ....... 581 

Delays, etc., by Government—a contract 
clause which provides that, in event 
of delay in delivery of Govt.-furnished 
material to contractor, an extension of 
time will be granted but Govt. shall 


permit or require manufacture of product 
to meet needs of agency, even though they 
leave to manufacturer the determination 
of materials, processes, controls and tests 
necessary to produce safe and reliable 
product, will not be regarded as deficient 
or inadequate in absence of clear and con- 
vineing evidence that agency determina- 
tion is in error or that award of contract 
under specifications would be unduly re- 
strictive of competition or in violation of 


Ambiguous 
Acceptance propriety—where a low bid- 
der, as wel] as all other bidders ona 
reclamation project, was bidding with 
full knowledge of an error by Govt. in 
underestimating the quantity of one 
of the items in the invitation, accept- 
ance of the low bid, which was low 
even if an evaluation was made on 
basis of the correct quantity, would 
have been proper and preferable to an 
award on the readvertisement which 
resulted in considerably higher prices; 
therefore, since the low bidder has in- 
dicated a willingness to accept an 


not be subjected to any lability for 
damages or loss of profit by reason of 
any delay may not be construed as 


award at unit prices quoted in the first 
bid, negotiation on such basis would be 
justified and should be undertaken... 
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Ambiguous—Continued 

Evidence—in related procurements 
which required supply contractor to 
furnish standardized equipment and 
construction contractor to provide for 
installation of equipment, the fact that 
a particular component overlooked by 
supply contractor was listed in tech- 
nical provisions of invitation many 
pages after paragraph specifying equip- 
ment does not make paragraph speci- 
fying component less applicable to 
supply contractor particularly in view 
of fact that technical conditions were 
common to both invitations and did 
not purport to fix respective respon- 
sibilities of construction contractor and 
supply contractor..............<...<<« 


Changes, revisions, etc. 


After opening 

Supervening causes 
Deletion, after bids are opened, of 
one unit from specifications for 
construction of Capehart housing 
project because such unit would be 
in excess of unit ceiling limitation 
imposed by statute enacted subse- 
quent to bid opening (sec. 507(c) 
of act of June 8, 1960, which 
amended sec 803(b)(3)(B), Na- 
tional Housing Act, 12 U.8.0. 
1748b(b)(3)(B)), and reduction 
from each lump-sum bid of an 
amount based on estimated re- 
placement cost of overceiling unit, 
which reduction represents only 
small portion of entire cost and 
would not change relative position 
of bidders, would not violate com- 
petitive bid system, and award 
under changed _ specifications 
would be in best interests of Govt. 
Deletion of a relatively minor item 
from specifications after bids are 
opened due to supervening cause, 
which ts not within control of 
bidder or contracting agency and 
which would preclude award in 
strict conformance with original 
specifications, would not be change 
which would violate competitive 
ic cckdimisiiestubndionce 
Explanation, ete., requirement—al- 
though an explanation in addendum 
to a complex procurement invitation 
of effect of changes would have been 
helpful to bidders in considering 
changes, there is no basis upon which 
contracting agency can be charged with 
duty of furnishing such explanation to 
bidders who could have detected 
changes by a cursory comparison of 
original with revised specifications... 
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Specifications—Continued 
Conformability of equipment, etc., offered 


Administrative deter mination conclusive- 
ness—under a two-step procurement 
which required bidders to furnish pro- 
posals complying with technical speci- 
fications and provided further that 
only marginal proposals would be per- 
mitted to be brought up to acceptable 
standards, a bidder whose technical 
proposal was unacceptable for material 
deficiencies may not be considered as 
having been improperly denied oppor- 
tunity to present additional data to 
bring materially deficient proposal 
up to required standards so as to 
be furnished invitation under second 
step of procurement. ................. 

Samples deviating from specifications— 
when, after award of textile contract 
on basis of untested sample under in- 
vitation which did not provide for 
alternate bids, tests on a preproduc- 
tion quantity reveal that bidder had 
substituted material made with differ- 
ent ply yarn and reduced thread count 
contrary to specifications, the bid must 
be regarded as containing material de- 
viations affecting Woth quality and 
price, which deviations contracting 
officer was without authority to waive 
80 that no valid award on basis of non- 
conforming bid was consummated... 


Deviations 


Brochure inadvertently suabmitted— 
under invitation requiring that bids 
set forth full and complete informa- 
tion, voluntary submission of type- 
written document identified by bid- 
der as & proposal and brochure, both 
of which stipulated furnishing an item 
of different dimension than item re- 
quired by invitation, although signed 
bid form accompanying documents 
did not contain any exception to speci- 
fications, must be regarded as part of 
bid in view of fact that documents con- 
tained information normally inserted 
in bid form, and since deviations in 
accompanying documents affect qual- 
ity and price of item offered they are 
considered material and make bid 
nonresponsive to invitation........... 

Descriptive literature—technical data 
required to be submitted with bid for 
purposes of bid evaluation as distin- 
guished from material required for de- 
termination of bidder’s responsibility 
must be regarded a part of bid so that 
failure to include required information 
in technical data makes bid nonrespon- 
is ctitccdcticenctvene 
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Informal v. substantive Informal v. substantive—Continued 


The proper criterion for determining 
whether omission from descriptive 
data of a certain part of equipment, 


tion of procuring officials and low 
bid which did not offer items In strict 
compliance with specifications was 


which was specifically required to properly rejected as nonresponsive.. 458 
be included by terms of invitation, A bidder who voluntarily submitted 
may be regarded as informality not samples for the purpose of showing 
affecting price or quality is difference the class of material to be used, but 
between what is offered on face of who failed to designate particular 
bid and what is required under in- class in the bid as required by the 
vitation; therefore, in view of specific invitation, which class designation 
requirement for submission of tech- is subsequently determined to have 
nical data, bidder’s failure to include been unnecessary and meaningless, 
all equipment necessary for evalua- has not submitted a bid which re- 
tion of bid may not be considered an quires automatic rejection as a non- 
informality which may be waived.. 132 responsive bid, nor would voluntary 

A provision in requirement-type bid submission of samples make bid 
that bidders insert symbol ‘‘N/C” nonresponsive when such samples 
(no charge), where no charge was would have no effect on bidder’s 
contemplated on numerous items obligation to furnish an item con- 
which were not to be considered in forming to specifications............ 548 
evaluation of bids, is a provision for Minor deviations in a bid which, when 
protection of Govt. and failure of edded to deviations that are major 
bidder to insert “‘N/C” symbol is not affecting both quality and price, 
failure affecting bid price or quantity extend the degree of variance even 
or quality of work which would re- further and, therefore, must be con- 
sult in unfair competitive advantage sidered material. ................... 679 
to bidder or infringe upon enforce- Failure to furnish something required 
able rights of other bidders; there- Addenda acknowledgment—failure of 
fore, the failure may be waived and bidder to acknowledge receipt of ad- 
bid considered for award......-.... 321 dendum which was attached to orig- 

Under invitation requiring that bids inal specifications when given to 
set forth full and complete informa- bidder and which incorporated pre- 
tion, the volurtary submission of vailing wage rate determination made 
typewritten document identified by by Sec. of Labor under Davis-Bacon 
bidder as a proposal and brochure, Act, 40 U.S.C. 276a, would not, in 
both of which stipulated furnishing event of award, excuse contractor 
an item of different dimension than from compliance with minimum wage 
item required by invitation, rate provisions of contract; therefore, 
although signed bid form accom- failure to acknowledge receipt of ad- 
panying documents did not contain dendum may be waived and bid con- 
any exception to specifications, must Be ee 48 
be regarded as part of bid in view of Amended specification notice not re- 
fact that documents contained infor- ceived—acceptance of low bid, which 
mation normally inserted in bid is responsive to original invitation 
form, and since deviations in accom- but not responsive to mandatory re- 
panying documents affect quality quirements in amended invitation 
and price of item offered they are because amendment was not timely 
considered material and make bid received, on basis of amended bid 
nonresponsive to invitation......... 432 received after opening would be prej- 

The materiality of certain detailed udicial to other bidders and, although 
items in a specification, such as size Govt. should make every effort to see 
of nuts, bolts and rivets, is a matter that interested bidders receive timely 
primarily within discretion of copies of invitations and amendments, 
officials of procuring agency and failure in a particular case does not 
when a determination is made that warrant consideration of amended bid 
such specific items are important received after opening time........... 126 
because of need for interchange- Bid bond 


ability of spare parts and for acquisi- 
tion of additional parts, the materi- 
ality of specific items will be re- 
garded as within reasonable discre- 


Evidence submitted by low bidder 
who failed to insert penal sum on 
bid bond pursuant to authority 
given by surety, which evidence 
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Continued 
Bid bond—Continued 
includes statement in bid that bid 
bond in amount of five percent of 
bid was being submitted and state- 
ment by surety that it was its in- 
tention to be obligated in amount 
of five percent of bid, establishes 
intention of parties with respect to 
bond so that bond may be consid- 
ered valid bond and award of 
contract made to low bidder... ..... 
Where evidence independent of that 
of bidder establishes that proper bid 
bond was obtained in time for sub- 
mission with bid but due to inad- 
vertence the bond was left, prior to 
time scheduled for opening, on desk 
of Govt. official in bid opening office 
end that during time prior to dis- 
covery of bond bidder did not have 
access to room in which bond was 
left, such evidence substantiates 
that failure to timely submit bond 
was not due to any lack of financial 
responsibility on part of bidder and 
that bidder did not have any elec- 
tion after bid results were known 
to make his bid responsive or not 
so that reasons for rule against 
waiver of bond requirement are not 
present; therefore, in such circum- 
stances, bid may be considered as 
having been submitted with a bond. 
Blanket offer te conferm te specifica- 
tions—a statement in letter submitted 
with bid that equipment offered 
meets requirements of specifications, 
notwithstanding that technical data 
submitted with bid did not inciude 
certain equipment specifically re- 
quired by invitation, does not over- 
come omissions in bid data. 


Information 


Disqualification of bidder from second 
step of two-step procurement be- 
cause of failure to furnish sufficient 
data to permit determination that 
technical proposals met Govt’s. 
requirements would not be affected 
by fact that bidder could have ob- 
tained small business certificate of 
competency, determination of bid- 
der’s capacity and credit being mat- 
ter of responsibility of bidder after 
evaluation that technical proposal 
submitted by bidder was acceptable. 

Under a two-step procurement for 
highly specialized equipment which 
required bidders to furnish sufficient 
data to enable procurement agency 
to determine precisely what equip- 
ment was being offered and that 
equ!pment met Govt. requirements, 


Page | CONTRACTS—Continued 


314 


Specifications—Continued 
Failure to furnish something required— 


Continued 


Information— Continued 


bidder who had designed and manu- 
factured prototype model under 
prior specification, but who did not 
submit sufficient data for determina- 
tion that proposa! met the new engi- 
neering requirements, was not im- 
properly denied opportunity to 
correct material deficiencies in pro- 
posal, the procurement agency hav 
ing right to reasonably circumscribe 
area of consideration and time and 
to condition consideration upon 
technical data originally submitted 
unless only marginal deficiencies 
were noted in which event correc- 
tion was permitted. ................ 
Rejection of bid as nonresponsive to 
invitation because bidder failed to 
include certain part of equipment in 
technical data required to be fur- 
nished with bid for purposes of bid 
evaluation was proper.............-. 
Technical data required to be sub- 
mitted with bid for purposes of bid 
evaluation as. distinguished from 
material required for determination 
of bidder's responsibility must be 
regarded a part of bid so that failure 
to include required information in 
technical data makes bid nonre- 
sponsive to invitation -..... auanicaads 
The inadvertent omission from de- 
scriptive data of certain part of 
equipment which was specifically re- 
quired to be included in technical 
data- so that contracting agency 
could determine whether specifica 
tions could be satisfied by equip- 
ment proposed to be furnished may 
not be regarded as minor omission 
which should not be questioned -... 
A low bidder who, in response to an 
invitation for brand name “or 
equal” articles, fails to comply with 
the descriptive data requirements, 
including statement of differences 
between articles other than brand 
names, because the “or equal’ 
articles offered in bid were refer- 
enced to identical items being 
supplied under a current contract 
has not submitted a bid which 
cannot be adequately or accurately 
evaluated or under which any 
doubt exists as to the exact articles 
the bidder would be bound to fur- 
nish; therefore, the bid may be 
considered responsive to the invita- 
tion and award based on such bid 
TE Ee intcnincndccsvecsene 
A bidder who voluntarily submitted 
samples for the purpose of showing 


Page 
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Continued 
Informgtion—Continued 
the class of material to be used, but 


deprived U.S. of full and free compe- 
tition contemplated by regulations 
and statutes; therefore, a valid award 


CONTRACTS—Continued Page | CONTRACTS— Continued Page 
Specifications—Continued Specifications— Continued 
Failure to furnish something required— Qualified products—Continued 


who failed to designate particular may not be made under invitation..... 348 
class in the bid as required by the Restrictive—two-step, etc., procurements— 
invitation, which class designation a two-step procurement under which 
is subsequently determined to have bidders, after being furnished per- 
been unnecessary and meaningless, formance specification, are requested to 
has not submitted a bid which re- submit technical proposals, without 
quires automatic rejection as a prices, then, after proposals are evaluated 
nonresponsive bid, nor would vol- for acceptability, those bidders who 
untary submission of samples make qualified are invited to bid under normal 
bid nonresponsive when such sam- advertising procedures on invitation 
ples would have no effect on bid- which includes requirement for compli- 
der’s obligation to furnish an item ance with technical proposal is not re- 
conforming to specifications......... 548 strictive of competition, even though 
Furnishing more than contract require- some bidders are disqualified at first 
ments—under invitation for supplying stage because their technical proposals 
pumps and motors, which requires are materially deficient, since procure- 
bidders to furnish certain minimum, ment officers are vested with reasonable 
technical data including name of man- degree of discretion to determine extent 
ufacturer on each make and model of of competition and are responsible for 
pump offered, a bidder who submitted determining conformance of technical 
data on two different manufacturers, proposals to Govt’s requirements_...... 35 
both of whom met specifications, has Samples deviating from specifications— 
merely reserved an option to be able to under advertised procurement invitation 
select at a later date particular man- which did not require submission of 
ufacturer and need not have his bid samples nor indicate that failure to 
considered nonresponsive in view of fact furnish samples would require rejection 
that data furnished in excess of ‘‘min- of bids as specified in sec. 1-2.202-4, 
imum” met requirements of specifica- Federal Procurement Regs.—which 
tions and no additional cost to Govt. regulations are mandatory on procuring 
We aii citttinicnaniintincincnnniins 688 agency—a low bid which does not con- 
Qualified products tain any deviations from invitation but 
Listing—readvertisement of a procure- is accompanied by sample which was not 
ment involving qualified product list in conformance with standard specifica- 
item on revised specifications which tions not specifically incorporated in 
relaxed certain testing requirements invitation may not legally be disregarded 
for product after administrative de- on basis that sample which was sub- 
termination that one of bidder’s mitted for information rather than evalu- 
products had been permitted to ation purposes did not conform to 
qualify on basis of less exacting test- BCCI a snnccncitnincnwsiitiicailabaiics 462 
ing methods than those prescribed in Tax matters—tax credits—contracting agency 
invitation is proper administrative o. Internal Revenue Service—tax credits 
action and, even though there was which are due a Govt. contractor as the 
disclosure of prices, readvertisement result of renegotiation of contract prices, 
of procurement is less undesirable in accordance with the price redetermina- 
than acceptance of low bid on basis tion provisions of the contracts, and which 
on which other bidder who met are in excess of contract overpayments 
specifications had no opportunity to representing the differences between prog- 
bid or acceptance of higher bid despite ress payments and the revised contract 
qualification approval of low bidder’s prices should be paid in full by the con- 
Os sites sicndastnyeaeton 352 tracting agency, where the agency has 
Time for qualification—failure of pro- funds for adjustment of the contract 
curing agency to give low bidder, account, pursuant to sec. 148), Internal 
who was then current contractor, the Revenue Code, 26 U.S.C. 1481, rather than 
notification required by sec. 1-1103.1, requiring contractor to go pas 
ASPR 1- Revenue Service for recovery 8 
einen uae, tie came tax credit merely because of unfavorable 
- balance between the renegotiated contract 
of its product under new procurement prices and the total progress payments, 
would be required so that low bidder the purpose of sec. 1481 being to mitigate 
would have same time as other pro- the effect of renegotiation to eliminate 
spective bidders to qualify his product, excessive contract profits. ............-.-. 581 
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COURTS Page | COURTS—Continued Page 
Decisions Decis‘ons—Continued 
Acceptance as precedent by General Schwartz v. United States, Ct. Cl. No. 513- 
Accounting Office 57, March 2, 1960. (See Compensation, 


The holding in Louis E. Fagan, et al. 
(Lewis L. Gover, Plaintiff No. 2) v. 
United States, Ct. Cl. No. 535-57, 
decided May 4, 1960, that Oareer 
Incentive Act of 1955 did not terminate 
the right of members of uniformed 
services who were retired prior to Oct. 
1, 1949—effective date of Career Com- 
pensation Act of 1949—to change 
method of computing retired pay so 
as to receive advantage of the more 
favorable of the two methods pre- 
scribed in sec. 511 of Career Compen- 
sation Act of 1949 will be followed in 
settlement of similar claims. 37 
Comp. Gen. 31, modified............. 

Questionable statutory interpretation— 
the holding of Court of Claims in 
Heinlein v. U.S,, Ct. Cl. No. 460-59, 
Dec. 1, 1960, that member of uniformed 
services who did not have service in 
military or naval forces prior to 
November 12, 1918, and who, after 
retirement for disability, serves on 
active duty and is again retired is 
entitled to have inactive time on re- 
tired list prior to recall to active duty 
included in computation of disability 
retired pay under sec. 402(d), Career 
Compensation Act of 1949, as a result 
of member's election under sec. 411 of 
the act, will be followed as precedent 
in settlement of claims by individuals 
who, as result of a “411” election 
qualifying for increased disability 
retired pay computed under sec. 
402(d), the requirement for service 
prior to Nov. 12, 1918, no longer being 
of any consequence in application of 
re-retirement concept under sec. 402(d) 
CEE. cctsdnbtitiencccensenenieits 

Fagan v. United States, Ct. Ci. No. 535-67, 
May 1, 1960. (See Pay, retired, election 
of pay computation methods, most 
favorable formula) 

Gover v. United States, Ct. Ci. No. 535-57, 
May 1, 1960. (See Pay, retired, election 
of pay computation method, most favor- 
able formula) 

Heinlein v. United States, Ct. Cl. No. 459- 
59, December 1, 1960. (Sec Pay, retired, 
disability, re-retirement) 

Palmer v. United States, Ct. Cl. No. 356- 
58, January 20, 1960. (See Compensa- 
tion, double, concurrent military retired 
and civilian service pay, Reserve mem- 
bership, Army of the United States) 

Schuyler v. United States, Ct. Cl. No. 548- 
58, January 20, 1960. (See Compensa- 
tioa, double, concurrent military retired 
and civilian service pay, maximum 
limitation) 


removals, suspensions, back pay, deduc- 
tions from back pay, employment duty) 

Seliga v. United States, 137 Ct. Cl. 710. 
(See, also, Pay, retired, re-retirement, 
fleet reservist transfer to retired list) 

Vitarelli v. United States, Ct. Cl. No, 283- 
59, June 8, 1960. (See Compensation, 
removals, suspensions, etc., back pay, 
foreign post differential inclusion) 

Watman v. United States, Ct. Cl. No. 189- 
59, March 1, 1961. (See Compensation, 
double, concurrent military retired and 
civilian service pay, Reserve member- 
ship, Army of the United States) 

Whelen v. United States, Ct. Cl. No. 469- 
57, September 9, 1960. (See Pay, retire- 
ment, re-retirement, after October 1, 1949) 

Williams v. United States, Ct. Cl. No. 
173-87, April 8, 1959. (See Pay, retired, 
disability, disability found prior to phys- 
ical examination for promotion, higher 
grade retired pay) 

Judges—District of Columbia. (See District 
of Columbia, judges) 
Judgments, decrees, ete. 

Against officers and employees—liability 
of Government—damages assessed by 
Federal court against district director 
of Internal Revenue Service and an em- 
ployee of Department of Justice for an 
offense in handling certain income tax 
litigation may be regarded as liability 
of U.8. in view of broad authority in 26 
U.S.C. 7423(2), which was intended to 
exempt Govt. officers and employees 
from liability for civil damages recovered 
against them in performance of official 
duty in administration of internal reve- 
nue laws, and in view of administration 
determination that action of both em- 
ployees was taken in performance of 
official duties and pursuant to adminis- 
trative authorization and sanction...... 

Interest—to construe provision in 28 U.8.0, 
2517 for payment of interest on judg- 
ments rendered by Court of Claims 
against U.S. as a blanket authorization 
for payment of interest on all judgments 
would not be in consonance with rule in 
28 U.S.C. 2516(a) that interest on claims 
against U.S. cannot be recovered in ab- 
sence of express provision for interest in 
a statute or contract and would make 
specific provisions for interest on Court 
of Oiaims judgments in 28 U.S.C. 2516(b) 
and in 31 U.S.C. 227 of little significance; 
therefore, payment of interest on Court 
of Claims judgment against U.S., which 
did not provide for any interest pay- 
ment, may not be regarded as authorized 


by law under 28 U.S.C, 2517 and, in ab- 
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CUSTOM AND USAGE 
Effect 


In case of members of uniformed services 
who perform travel on permanent change 
of station by use of a combination of 
modes—privately owned automobile and 
commercial carrier—computation of 
travel time is authorized in accordance 
with long-established administrative 
practices of armed services which have 
permitted travel entirely or in part by 


privately owned vehicle on permanent SI iaciicwisncntissetmiinininns 531 
change of station with allowance of addi- Amount uncollectible—reporting to General 
tional administrative travel time, with- Accounting Office—deposit—the procecure 
out charge to leave, on basis that Govt. for deposit to miscellaneous receipts of 
interest, in a broad sense, is served by collections which are made by GAO on 
such authorization, in that such interest account of uncollectible debts reported by 
extends to providing some time for other Govt. agencies will be changed, ef- 
members to escort dependents to places fective Oct. 1, 1960, to permit deposit of 
of residence, or to proceed to such places collections, which are authorized by law 
to join them, and otherwise to take care to be credited to an appropriation still 
of trave) needs arising on permanent available for obligation or expenditure, 
change of station. 388 Comp. Gen. 513, revolving fund, special or trust fund, to the 
ne 13 credit of such appropriation or fund. 38 

In view of the long-standing administra- Comp. Gen. 95; B-138706, June 2, 1959, as 
tive interpretation of Federal-aid high- modified by 40 Comp. Gen. 100........... 98 


way laws that the emergency funds for 
repair or reconstruction of Federal-aid 
highways damaged as the result of 
floods, and other catastrophes, did not 
preclude the use of genera] Federal-aid 
highway funds for restoration of dam- 
aged highways, Federal-aid primary or 
secondary highways damaged or de- 
stroyed by natural disaster may be re- 
constructed with either regular Federel- 
aid highway funds or emergency funds 
provided under 23 U.S.C. 125, and a 
damaged interstate highway previously 
approved to interstate standards with 
Federal interstate funds may be recon- 
structed with either emergency funds or 
regular Federal-aid primary fuads but 


would validate for retirement and retired 
pay purposes the underage service which 
was held not to be creditable for retire- 
ment or retired pay purposes, 39 Comp. 
Gen. 860, action will not be pressed to 
discontinue or reduce payment of re- 
tired pay being made to members 
presently on retired list solely because 
they have been erroneously credited 
with underage “service” in determining 
eligibility for retirement or in computing 


DECEDENTS’ ESTATES 
Pay, etc., due military personnel 


Amounts withheld from hospitalized 
veterans—retired pay o. pension, ete.— 
although provision in 38 U.8.C. 3203(a) 
(2)(A), respecting distribution of lump- 
sum payments to estates of veterans 
who die while receiving hospital treat- 
ment in VA facility for perlod of time 
during which pension, compensation, or 
retirement pay has been withheld under 
38 U.S.C. 3203(a)(1), are broad enough 
to include retired pay so withheld, 
retired pay which is administered by 
particular military service to which 
member belongs and represents remu- 
neration for services rendered is to be 


COURTS—Continued Page| CUSTOM AND USAGE—Continued Page 
Judgments, decrees, ete.—Continued Effect—Continued 
sence of specific authorization, payment not interstate funds. 40 Comp. Gen. 21, 
of interest is not proper...............-. 286 i iiikinscenimsabunaniiaidaaiiinn 404 
Res judicata—admission of liability effect— DAVIS-BACON ACT 

notwithstanding that a judgment for in- (See Contracts, labor stipulations, Davis- 
creased retired pay under par. 4, sec. 15, Bacon Act) 
Pay Readjustment Act of 1942, to an DEBT COLLECTIONS 
officer who had service prior to Nov. 12, Abatement pending Congressional action 
1918, but who was not re-retired until Increases in military officers’ pay accounts 
after Oct. 1, 1949—the effective date of by reason of credit for enlisted Naval 
Career Compensation Act of 1949—was Reserve service concurrently with serv- 
based solely on Govt.’s admission of ice as midshipmen in Naval Reserve are 
liability, the matter of increased retired contrary to statutory regulation and 
pay for period of judgment is res judicata should be discontinued; however, in 
and since several admissions of liability view of hardship which may result from 
have been filed in other cases which pre- retroactive adjustment of pay accounts, 
sent same factual situation (re-retirement collection action will not be pressed if 
subsequent to Sept. 30, 1949) there is no there is administrative determination 
basis for further litigation as to period that validating legislation will be sought 
subsequent to judgment and payment in current session of Congress........... 473 
may be made on basis of judgment for In view of the introduction in the present 
subsequent periods...............-..... 319 session of Congress of legislation which 
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DECEDENTS’ ESTATES—Continued Page| DEPARTMENTS AND ESTABLISH- Page 


Pay, etc., due military personnel—Con. 
distinguished from pension or compen- 
sation paid by VA; and, therefore, re- 
tired pay withheld under 38 U.S.C. 
3203(a)(1), as well as current unpaid 
retired pay due deceased member, is for 
distribution by the military service in 
accordance with 10 U.S.C, 2771......... 

**Member”’ defined—the term ‘““member” 
in 10 U.S.C. 2771 relating to settlement 
of accounts of deceased members of 
Armed Forces includes former members 
of Army of U.S. and former members of 
reserve components who have been re- 
tired, there being no evidence of Con- 
gressional intent in enactment of 10 
U.S.C. 2771 and in derivative laws to 
distinguish cases of former members 
who have been retired from those of 
Regular and Reserve retired members; 
therefore, accounts of such deceased 
former members may be administra- 
tively settled in accordance with estab- 
Fe NIN, ccdcnnasacconuyecases 


DEPARTMENTS AND ESTABLISH- 


MENTS 
Heads—determinations—regulatiens in lieu 
of—although the head of a department er 
agency, in the establishment of wage rates, 
may rely on surveys and determinations 
of other agencies, he retains the primary 
responsibility for setting compensation 
rates of employees within his agency, and 
that responsibility cannot be properly 
discharged by issuance of regulations or 
orders which determine that wage rates 
set by another agency wil! automatically 
be the wage rates for his employees; there- 
fore, the issuance of such regulations would 
i ecteitenaanoucadecceenansmas 
Reorganization—functions, etc., transferred 
by Reorganization Plan—effect—a letter 
directing the retroactive inclusion of mini- 
mum wage rates in a maintenance sub- 
contract, which was considered by contract- 
ing agency not be subject to Davis-Bacon 
Act, 40 U.S.C. 276a, must under Reorgant- 
zation Plan No. 14 of 1950, 5 U.S.O. 1332- 
15, relating to labor standards laws, be 
regarded as advisory only in view of legis- 
lative history of the plan which indicates 
that the enforcement and administration 
of labor standards were not to be trans- 
ferred by the plan but were to remain 
vested in individual agencies and depart- 
DE i eavncdccnccnncensss> seuedenn ial 
Services bet ween—reimbursement—agency 
function determination—work performed 
by Dept. of Interior for other Govt. 
agencies in connection with acquisition or 
elimination of outstanding unpatented 
mining claims on lands in public domain 
to be withdrawn for use of other Govt. 
agencies is not a normal function of De- 
partment for which funds are requested 


666 


632 


212 


MENTS—Continued 
by, or appropriated to, so as to preclude 
transfer of other agency funds to reim- 
burse Dept. of Interior for such work: 
therefore, agency funds may be used to 
reimburse Dept. for work in determining 
validity or invalidity of unpatented 
mining claims on public domain land, 
however costs of conducting hearing and 
rendering decisions are not for reimburse- 
ment since hearing and decision functions 
are properly responsibility of Dept. of 
csi onceies ainewandccens ape aaa copeicG 


DISCHARGES AND DISMISSALS 


Military personnel 
Discharge effect—the discharge of a Ma- 
rine Corps officer under 10 U.S.C. 1203 
by direction of Sec. of Navy because of 
physical disability of less than 20 per- 
cent, subsequently determined to have 
been 30 percent, may not—under the 
well-established principle in Palen v. 
Unitéd States, 19 Ct. C). 389 (1884) that 
an executed discharge by competent 
authority may not be revoked even 
though it is subsequently determined 
that such discharge should not have 
been issued—be considered as having 
been based on a mistake of law or man- 
ifest error; therefore, the officer having 
been discharged is regarded as civilian 
and there is no authority for placement 
of the individual on temporary disabil- 
ity retired list under 10 U.S.C. 1202._._- 
Enlisted members accepting cadet, etc., 

appointments 
Acceptance by enlisted member of Naval 
Reserve of appointment as midship- 
man in Naval Reserve on Sept. 16, 
1946, terminated member's enlisted 
status, even though certificate of dis- 
charge was not issued to member, in 
view of prohibition in regulations 
promulgated pursuant to sec. 9, Naval 
Reserve Act of 1938, 52 Stat. 1177, 
against appointment of enlisted Naval 
Reserve members as midshipmen in 
Naval Reserve while retaining their 
enlisted status, which regulations are 
valid statutory regulations having 
force and effect of law; and, therefore, 
member may not have included, in 
computation of service for basic pay 
purposes, Naval Reserve enlisted 
service which was served concurrently 
with service as midshipman. -........ 
Issuance of discharge certificate to en- 
listed member of Naval Reserve for 
purpose of retroactively changing date 
of discharge to day prior to date of 
member’s appointment as midship- 
man in Naval Reserve does not 
change member’s rights in any way 
because, under statutory regulations 


249 
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DISCHARGES AND DISMIS- 


SALS—Continued 

Military personnel— Continued 
Enlisted members accepting cadet, etc., 

appointments— Continued 
which barred enlisted members in 
Naval Reserve from appointment as 
midshipmen in Naval Reserve while 
retaining enlisted status, acceptance 
of appointment as midshipman ter- 
minated member’s enlisted status. - .. 


DISTRICT OF COLUMBIA 


Firemen and policemen—hospital and med- 
ical coste—White House, etc., police— 
reimbursement liability—under sec. 12(e) 
of the act of Sept. 1, 1916, as amended by 
sec. 3 of Policemen and Firemen’s Retire- 
ment Disability Act amendments of 1957, 
the Dist. of Col. has an obligation to pay 
for private medical and hospital services 
of members of the White House police 
force for injuries or diseases contracted in 
the performance of duty, and such obliga- 
tion is not dependent upon the existence 
or nonexistence of a contract of health 
insurance that the police may have taken 
under the Federal Employees Health 
Benefits Act of 1959; therefore, the Dist. 
of Col. having paid the cost of medical 
and hospital services of members of White 
House police, the obligation is discharged 
and the members’ insurance carrier is not 
liable for reimbursing the Dist. of Col. 
to the extent of the members’ health 
benefits insurance policy.................. 

Judges — retirement — service credits — frac- 
tional parts of a year’s service performed by 
Judges of Municipal Court for Dist. of 
Col. may be counted in determining total 
aggregate years of service for computation 
of retirement salary under sec. 11-776(a), 
D.C. Code, there being no basis for exclud- 
ing fractional years of service in absence of 
any indication in legislative history of 
provision to indicate intended meaning 
of phrase ‘‘the total of his aggregate years 
of service’’; therefore, the former require- 
ment that only full years of service be 
counted will no longer be insisted upon in 
computation of retirement salary. 31 
Comp. Gen. 505, modified................ 

Property 
Taxes 

Real property which was tax exempt 
when acquired by Dist. of Col. Rede- 
velopment Land Agency under sec. 
13, Dist. of Col. Redevelopment Act 
of 1945, 5 D.C, Code 712, which pro- 
vides that real property acquired by 
the Agency shall be tax exempt and 
specifies conditions under which tax 
exemption will commence when title 
to property is transferred from the 
Agency to tax exempt entities, becomes 
subject to taxation when acquired by 
Agency, regardless of status of real 
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Property—Continued 
Taxes—Continued 
property prior to acquisition or tax 
exempt uses of property while owned 
and operated by the Agency.........- 
The rule that real property in the Dist. 
of Col. which is taxable July 1—the 
date of annual tax assessments—is 
taxable for entire year is applicable to 
property of D.C. Redevelopment 
Land Agency; therefore, when land 
which is taxable on July 1 is trans- 
ferred by the Agency to a tax exempt 
entity the tax exempt benefit inures 
to the transferee and the Agency is 
not entitled to partial rebate of taxes __ 
Under sec. 13 of Dist. of Col. Redevelop- 
ment Act of 1945, 5 D.C. Code 712, 
which provides that, when property 
is designated for tax exempt use, the 
tax exemption shall not commence 
until title has been transferred from 
D.C. Redevelopment Land Agency, 
the tax exemption inures to the bene- 
fit of the transferee and taxable prop- 
erty held by the Agency does not be- 
come tax exempt to the Agency by 
reason of its intended use...........-- 


ENLISTMENTS 


Dual—although an enlistment in the Naval 
Reserve prior to discharge from an Army 
enlistment was in violation of sec. 4 of 
Naval Reserve Act of 1938, 52 Stat. 1176, 
which provided that no member of the 
Naval Reserve should be a member of any 
other naval or military organization except 
*he Naval Militia, the member’s action, 
after discharge from the Army, in notifying 
the commandant of the naval district con- 
cerned of his change of address and subse- 
quent tour of active duty in the Na-al 
Reserve may be construed as a ratification 
by the member of his enlistment contract 
as of the date of notification of change of 
address; and, therefore, the member may 
be credited for longevity pay purposes 
with service as an enlisted member of the 
Naval Reserve from and after date of such 


An enlisted member of uniformed serv- 
ices who dies subsequent to expiration 
of enlistment cnd while prisoner in 
confinement pending appellate review 
of court-martial sentence of death, 
which under subpars. (a) and (d) of 
Art. 71, Uniform Code of Military 
Justice, 10 U.S.C. 871, remained un- 
executed because it had not been 
approved by the President, is a mem- 
ber whose right to pay ceased upon 
expiration of enlistment and, since 
death occurred during nonpay status, 
the surviving parent is not entitled to 
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ENLISTMENTS— Continued 
Expiration—Continued 
Status after—Continued 
six months’ death gratuity authorized 
under 10 U.8.O. 1475(a)(1), to sur- 
vivors of members who die while on 
active duty or while performing auth- 
orized travel to or from active duty... 
An enlisted member of uniformed serv- 
ices who dies subsequent to expiration 
of enlistment and while prisoner in 
confinement pending appellate review 
of &n unexecuted court-martial sen- 
tence is regarded as having enlistment 
expire by operation of law rather than 
as result of imposition of court-martial 
sentence then pending appellate re- 
view, so that the issuance after the 
member’s death of a court-martial 
order by Sec. of Army to restore the 
rights, benefits, privileges and prop- 
erty of which the deceased may have 
been deprived by virtue of findings of 
guilty and sentence could not have 
effect of placing member in a pay 
status after expiration of enlistment to 
permit payment of arrears of pay for 
the following period of confinement or 
I Rai a ccincccnccncnenscss 
Minority 
Debt liability—in view of the introduction 
in the present session of Congress of 
legislation which would validate for 
retirement and retired pay purposes the 
under-age service which was held not 
to be creditable for retirement or retired 
pay purposes, 39 Comp. Gen. 860, action 
will not be pressed to discontinue or 
reduce payments of retired pay being 
made to members presently on retired list 
solely because they have been errone- 
ously credited with underage “service” 
in determining eligibility for retirement 
or in computing retired pay... ........ 
Minimum statutory age—the minimum 
Statutory ages for enlistment in the 
various components of the Army are: 
Regular Army, June 3, 1916-May 31, 
1945, none; except enlistments under act 
of May 18, 1917, 18 yrs.; June 1, 1945- 
June 30, 1947, 17 yrs.; National Guard: 
June 3, 1916-June 27, 1947, 18 yrs.; June 
28-30, 1947, 17 yrs.; Enlisted Reserve 
Corps: June 3, 1916-June 3, 1920, 18 yrs.; 
June 4, 1920-May 21, 1945, none; June 
1, 1945-June 30, 1947, 17 yrs.; Army of 
the U.S. (Under act of May 14, 1940) 
Aug. 18, 1941-July 25, 1947, 18 yrs....... 
Retroactive 
Record correction 
Although correction of records of en- 
listed member of uniformed services 
to show reenlistment on Sept. 25, 1957, 
was silent as to term of years of reen- 
listment, the member actually did 
reenlist for period of six years on July 
9, 1958, following the vacation of 
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Retroactive—Continued 
Record correct‘on—Continued 
court-martial sentence and member’s 
dishonorable discharge on Sept. 24, 
1957; therefore, the record correction 
action may be regarded as advancing 
the date of enlistment but leaving 
unchanged the term so that member 
is entitled to reenlistment bonus com- 
puted on basis of 6-year term of en- 
in cccannspotcacsntssnesnsance 
The correction of enlisted member’s 
records to show reenlistment immedi- 
ately following discharge, although 
silent as to member’s status during 
period which elapsed between date of 
discharge and date of actual reenlist- 
ment following vacation of court- 
martial sentence, entitles member to 
all monetary benefits which would 
have accrued to him had he actually 
reenlisted immediately following dis- 
charge and served on active duty from 
that date to actual date of reenlist- 
ment, so that member is entitled to 
active duty pay and allowances, to 
accrual of leave for such period, and to 
credit for such time for longevity 


FEDERAL HOUSING ADMINIS- 


TION 
Administrative expenses—appraisers’, etc., 
feea—even though appraisers’ and inspec- 
tors’ fees paid by mortgagees processing 
home mortgage insurance applications 
under Certified Agency Program of Fed- 
eral Housing Admin. are matters between 
mortgagee, mortgagor, and appraisers and 
inspectors, and FH A is not involved, there 
being no refund of FHA fee, such fees must 
be regarded as nonadministrative expenses 
to be charged against limitation in title II, 
Independent Offices Appropriation Act, 
1961, 74 Stat. 425, and, in view of congres- 
sional intent that actual fees be charged 
to the limitation, a charge based on esti- 
mated costs may not be authorized....... 


FEDERAL PROCUREMENT REGU- 


LATIONS 
Compliance—mandatory—under advertised 
procurement invitation which did not 
require submission of samples nor indicate 
that failure to furnish samples would re- 
quire rejection of bids as specified in sec. 
1-2.202-4, Federal Procurement Regs.— 
which regulations are mandatory on pro- 
curing agency—a low bid which does not 
contain any deviations from invitation 
but is accompanied by sample which was 
not in conformance with standard specifi- 
cations not specifically incorporated in in- 
vitation may not legally be disregarded on 
basis that sample which was submitted for 
information rather than evaluation pur- 
poses did not conform to specifications. . .. 
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FEES Page | FOREIGN DIFFERENTIALISAND Page 
Appraisers—housing loans. (See Federal OVERSEAS ALLOWANCES—Con. 
Housing Administration, administrative Administrative rate positions—Con. 
expenses, appraisers’, etc., fees) payable to such employees had they been 
Architects, engineers, ete. (See Contracts, employed at corresponding classifica- 
architect, engineering, etc., services) tion act rates in positions at same places 
FOREIGN AID PROGRAM outside continental U.S.; therefore, such 
Military assistance—military personnel us- employees holding positions corre- 
ing counterpart funds. (See Travel Ex- sponding to classification act positions 
penses, military personnel, counterpart may be paid additional compensation 
fund use, payment basis) based on living costs in an amount not 
FOREIGN DIFFERENTIALS AND in excess of that payable if positions had 
OVERSEAS ALLOWANCES not been removed from scope of Classifi- 
Administrative rate positions CN BR iicadiicastcsiacnndidadetiziian 628 
The law authorizing the payment of addi- Basic compensation determination—in the 
tional compensation—either Territorial absence of any indication in the legislative 
post differential or Territorial cost-of- history of act of July 25, 1958, that the 25 
living allowances—to persons  sta- percent tropical differential paid under 
tioned outside continental U.S.,5U.8.C. sec. 7 of the act to an employee in Canal 
118h, applies only to officers or employees Zone, who is also in receipt of military 
“whose rates of basic compensation are retirea pay under 10 U.S.C. 3914, is to be 
fixed by statute”; therefore, the ap- regarded as basic compensation for pur- 
pointee to a new professional or scientific poses other than those _ specifically 
position to be established in State of ‘ mentioned in sec. 9 of act, the differential 
Hawaii, pursuant to act of Aug. 1, 1947, should not be included as part of em- 
10 U.S.C. 1581, whose salary will be fixed ployee’s compensation in computation of 
administratively subject to approval of the $10,000 limitation on civilian salary and 
CSC, may not be paid additional cost- retired pay imposed under the dual com- 
of-living allowance payable to otherwise pensation restriction in sec. 212 of 
eligible employees stationed in Hawali.. 210 Economy Act of 1932, 5 U.S.C. 50a......... 603 
A scientific and technical employee of FOREIGN SERVICE 
Atomic Energy Comm. stationed in Home _leave—eligibility—grantee-service— 
Puerto Rico whose compensation, by the overseas service of an individual who is 
reason of bis scientific and technica! des- employed under grant agreement by bi- 
ignation, is excepted from requirement national center—a private, autonomous 
that salary be fixed at a rate not in excess organization—established under authority 
of rate payable under Classification Act of sec. 203, United States Information and 
for equivalent position may continue to Educational Exchange Act of 1948, 22 
be paid additional compensation based U.8.C. 1448, and who, subsequently, is 
upon living costs since amount when appointed to Foreign Service position in 
added to basic rate does not exceed aggre- U.S. Information Agency may not be 
gate limitation placed on scientific and counted as part of ‘continuous service 
technical positions by Commission. -... 628 abroad,” required under sec. 933(a), 
The Atomic Energy Comm. in the exercise Foreign Service Act of 1946, 22 U.S.C. 
of its general authority under sec. 161d, 1148(a), for entitlement to home leave after 
Atomic Energy Act of 1954, 42 U.8.C. completion of two years’ continuous serv- 
2201(d), for fixing compensation of em- ice, regulations governing grantee-service 
ployees without regard to Classification specifically providing that grantees have 
Act of 1949 may continue to pay addi- neither Foreign Service nor civil service 
tional compensation based upon living status and benefits differing from those 
costs to its employees in Puerto Rico provided Federal employees__............ 33 
comparable to that paid to employees Locally hired employees—fringe benefite— 
subject to sec. 207, Independent Offices even though Sec. of State has not issued 
Appropriation Act, 1949,5U.8.C.118h.. 628 any regulation authorizing combined life 
The limitation on Atomic Energy Comm. insurance and pension plan and a health 
in connection with authority to fix com- and medical plan for alien employees under 
pensation of employees without regard sec. 444, Foreign Service Act of 1946, 22 
to Classification Act of 1949, that rates U.S.C. 889, a medical and hospital plan for 
fixed for positions shall not exceed rates the benefit of alien employees hired by 
for positions of equivalent difficulty or U.S. Armed Forces in Bermuda, which 
responsibility under Classification Act, plan is in accord with prevailing employ- 
may be construed merely as a restriction ment practices substantially followed by 
which precludes payment of aggregate local employers, may be established under 
compensation—basic compensation plus sec. 444, the legislative history of the section 
additional compensation based upon indicating intent to allow Govt. agencies 
living costs—in amount which exceeds to establish uniform employment practices 


combined amount that would have been provided they are consistent with public 
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interest and coordinated with other agen- 
cies in locality; however, in absence of 
showing that combined life insurance and 
pension plan is customary local practice, 
such plan may not be established... ...... 
Travel expenses 
Circuitous routes 
Personal convenience 
Payments representing reimburse- 
ment for indirect and interrupted 
travel by Foreign Service officer and 
dependents from Johannesburg, 
South Africa, to Huntington, N.Y., 
incident to period of home leave and 
return, which were questioned be- 
cause they exceeded maximum con- 
structive cost authorized under 
Stand. Govt. Travel Regs., although 
within maximum constructive cost 
limits of Foreign Service Regs., 
will no longer be questioned since 
constructive cost provisions of For- 
eign Service Regs. are not contrary 
to Travel Expense Act of 1949; and, 
also, no objection to payments will 
be made on basis that air travel from 
Johannesburg to Italy, then to New 
York- via ship, is not the usually 
traveled route for constructive cost 
computation purposes. ............. 
The constructive travel cost limitation 
in Foreign Service Travel - Regs. 
applicable in determination of 
amount due when official travel is 
interrupted or performed by circui- 
tous rovtes for personal reasons, 
while inconsistent with similar pro- 
visions in Stand. Govt. Travel Regs. 
applicable to travel of Govt. employ- 
ees, generally do not contravene 
express provisions in Travel Expense 
Act of 1949 and are within authority 
vested in Sec. of State under Foreign 
Service Act of 1946; therefore, pay- 
ments made to Foreign Service 
personnel on basis of comparison of 
total actual expense (travel expenses, 
per diem and incidental expenses) 
with constructive cost of direct 
travel over usually traveled route 
and payment of lesser of the two 
amounts will not be questioned... .. 
Home leave—interruption of travel for 
personal convenience—payments repre- 
senting reimbursement for indirect and 
interrupted travel by Foreign Service 
officer and dependents from Johan- 
nesburg, South Africa, to Huntington, 
N.Y., incident to period of home leave 
and return, which were questioned be- 
cause they exceeded maximum construc- 
tive cost authorized undér Stand. Govt. 
Travel Regs., although within maxi- 
mum constructive cost limits of Foreign 
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Travel expenses—Continued 
Service Regs., will no longer be ques- 
tioned since constructive cost provisions 
of Foreign Service Regs. are not contrary 
to Travel Expense Act of 1949; and, also, 
no objection to payments will be made 
on basis that air travel from Johannes- 
burg to Italy, then to N.Y. via ship, is 
not the usually traveled route for con- 
structive cost computation purposes... .. 


FRAUD 


False claims—felony deter mination—punish- 
ment for submission of faise statements on 
matters within jurisdiction of departments 
and agencies of U.8., prescribed in 18 
U.8.C, 1001 being a fine of $10,000 or im- 
prisonment of not more than five years, or 
both, brings offense within definition of 
felony in 18 U.8.C. 1, which defines felony 
as any offense punishable by death or im- 
prisonment for term exceeding one year; 
therefore, a conviction under 18 U.8.0, 
1001 is conviction of ‘felony’ as that term 
is used in cl. 2, sec. 1, act of Sept. 1, 1954, 
which precludes payment of annuity or 
retired pay to persons convicted of certain 


FUNDS 


Ceunterpart—statutory restrictions—travei of 
members of Army, who are assigned to 
Military Assistance Advisory Groups es- 
tablished under Mutual Security Act of 
1954, is governed by direction in travel 
orders, and use of counterpart funds for 
such travel does not entitle members to 
more or greater rights than are provided by 
Joint. Travel Regs.; therefore, a member 
whose travel orders directed return via 
Atlantic route and provided that travel 
time in excess of constructive air travel 
time was chargeable to leav2, and who 
was furnished transportation paid from 
counterpart funds and mileage for land 
transportation in U.S., is not entitled to 
additional payment and since member's 
claim for baggage handling charges covers 
items incurred on behalf of dependents, 
which are not reimbursable, no amount 
may be allowed as reimbursable expenses. 

Imprest 
Freight transportation charges 

Although the use of imprest funds to pay 
drivers of common carriers for trans- 
portation charges on small purchases 
shipped c.o.d. is not °uthorized in 
view of fact that the imprest fund 
cashier acted in good faith, secured 
adequate receipts, and has taken 
prompt action to prevent the practice 
in the future, reimbursement for trans- 
portation charges may be made to the 
imprest fund cashier.................. 
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Imprest— Continued 
Freight transportation charges—Con. 

The prohibition against the use of im- 
prest funds for payment of transpor- 
tation charges in par. 16-2 C-2 of Army 
Regs. 37-103 and the provision author- 
izing use of imprest funds for payment 
of delivery charges on small purchases 
in par, 3-604-4 of Armed Services Pro- 
curement Reg. are not in conflict since 
the latter is merely authority for re- 
reimbursement to vendors for prepaid 
delivery charges on small purchases 
in those cases where vendor is obli- 
gated to make delivery, and does not 
authorize payinents to common car- 


Abatement of action pending court action— 
cancellation at request of motor carrier of 
overpayments of transportation charges 
on shipments of radial cylinder and/or 
jet propulsion-type engines, based on ap- 
plication of released value classification 
rating and abatement of collection action 
by GAO until final determination is made 
on suit filed by another carrier involving 
same legal issues, might lose to Govt. its 
right, specifically provided by statute, of 
recovering improper charges in view of 
reduction to three years the time in which 
Govt. has to make deductions under sec. 
322, Transportation Act of 1940, 49 U.S.C. 
66; therefore, action requested by carrier 


riers for line-haul transportation IE Wi cts nancotnccddahecenns 101 
charges, which are prohibited......... 199 Decisions—effective date—statutory con- 
Nonappropriated—status—although the Air struction, original—the decision of Comp- 
Force Academy Aero Club is a nonappro- troller General in 39 Comp. Gen. 711, 
priated fund activity of the Air Force, it which was rendered on April 18, 1960, 
is an instrumentality of the U.S. which relative to combining two or more exten- 
may own and use property and equipment sions of enlistment for reenlistment bonus 
only in its capacity as a Govt. enterprise; under sec. 208, Career Compensation Act 
therefore, commercial aircraft purchased of 1949, is an original construction of 10 
from the proceeds of the Aero Club non- U.S.C. 5539 as enacted by act of Aug. 10, 
appropriated fund are to be regarded as 1956, and under well-established rules it 
Govt. conveyances within meaning of par. must be regarded as effective from effec- 
1150-6 of Joint Travel Regs. 38 Comp. tive date of statutory provisions that sre 
Ga, Th Mian voces cccgcasewnense 587 construed; therefore, Navy members who 
Revolving extended enlistments but who, under 
Augmentation although property fi- regulations in effect prior to April 18, 
nanced from revolving supply fund 1960, were not permitted to elect to be 
which no longer serves purpose of covered by sec. 208 may make such elec- 
appropriation which was originally tion within reasonable time and additional 
charged may be reassigned within amounts due may be administratively 
agency for effective utilization, it does ed ss dniceicaentkacndasindeian ee 14 
not follow that property acquired by Settlements — accord — certification of a 
appropriation for supply fund and sub- voucher by GAO of amount found due a 
sequently converted into cash may be contractor and disallowance of balance of 
retained and used by the fund, such contractor’s claim represents a determi- 
action would amount to unauthorized nation of merits of claim so that & no longer 
augmentation of revolving fund 356 may be considered pending beers GAO; 
: Bere = therefore, the tender of a Govt. check in 
Supply funde—availability—in view of amount certified by GAO as full and final 
qualification that revolving supply fund settlement of contractor’s claim constitutes 
established for Veterans Administra- an accord and does not come within pur- 
tion, 38 U.S.C. 5011, be used for expend- view of rule that acceptance of check in 
itures which are reasonably connected full payment while negotiations of dispute 
with and incident to accomplishment are — eonducted does not represent an ‘in 
accord... . Labbaiins 
of purposes for which specific appro- GENERAL AVERAGE 
priations are made to Administration, Cc 
: ; ontribution items 
a silver reclamation program which Attorney’s fees 
would be industrial type operation not Notification in general average state- 
serving any useful purpose in care and ment that legal action was being taken 
treatment of beneficiaries or in per- by shipowner or general average ac- 
formance of activities for which appro- juster against foreign pilotage author- 
priations are made may not be financed ity, incident to stranding of vessel 
by the revolving supply fund........... 356 carrying Govt. cargo, cannot subject 
rest — Quenedeg lenspeuniians egpee- U.S. to lability for preliminary legal 
expenses incident to unsuccessful suit 
ments — pension trusts. (See Claims, in absence of contract or agreement, 
assignments, validity of assignment, per- express or implied, between U.S. and 
missible assignees) shipowner or general average adjuster. 61 
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Attorney’s fees—Continued 

Preliminary legal expenses, incident to 
unsuccessful suit by shipowner or 
general average adjuster, for alleged 
negligence of foreign pilotage authority 
causing the stranding of vessel carry- 
ing Govt. cargo are not expenses in 
saving ship and cargo from peril of 
strand to be chargeable in general 
average; and in absence of agreement 
which obligates U.S. to participate in 
costs of suit, there is no authority for 
U.S. to pay legal expenses as general 
average contribution - -- r 

Preliminary legal expenses, incident to 
unsuccessful suit by shipowner or 
general average adjuster, for alleged 
negligence of foreign pilotage authority 
causing the stranding of vessel carry- 
ing Govt. cargo may not be regarded 
as expense necessary to saving ship and 
cargo from imminent common peril of 
strand nor an expense which termi- 
nated in a successful attempt to avoid 
the peril so as to be included in general 
average under Rule A of York-Ant- 
werp Rules, but instead are expenses 
incident to determination of legal 
liability for stranding of vessel and 
collection of damages 

The fact that the U.S. as general average 
contributor would participate in dis- 
tribution of proceeds of suit brought 
by shipowner or general average ad- 
juster for alleged negligence of foreign 
pilotage authority causing stranding 
of vessel carrying Govt. cargo, if the 
suit were successful, docs not obligate 
U.S. to contribute to costs of unsuc- 
cessful sult in absence of an agreement 
to contribute since U.S. has legal right 
to participate in the proceeds regard- 
less of whether it participated in any 
way in prosecution of suit. 


GRATUITIES 
Mustering-out pay 


Warrant officer 

Although under 38 U.S.C. 2101(b)(1) 
mustering-out pay may not be paid to 
temporary commissioned warrant offi- 
cers discharged after Jan. 31, 1958, 
under 10 U.S.C. 5596(f), rights or 
benefits of enlisted Navy members are 
not changed or abridged upon accept- 
ance of temporary warrant officer 
appointments; therefore, acceptance of 
a temporary warrant officer commis- 
sion by Navy enlisted member cannot 
abridge the right he had to muster- 
ing-out pay at time of discharge so that 
when member’s temporary commis- 
sion is terminated upon acceptance of 
permanent commission, the member 
is entitled to mustering-out pay--..._- 
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Mustering-out pay—Continued 
Warrant officer—Continued f 


Navy enlisted members who fold 
temporary warrant officer commis- 
sions, W-1, upon acceptance of per- 
manent commissions have the same 
rights as those holding tempurary 
warrant officer commissions, W-2 
through W-4, so that they are entitled 
to mustering-out pay but are not en- 
titled to lump-sum leave or to mileage 
allowances unless for mileage payment 
there is a showing that discharge oc- 
cured at expiratien of a period of 
enlistment... 


Reenlistment bonus 
Computation—although correction of ree- 


ords of enlisted member of uniformed 
services to show reenlistment on Sept. 
25, 1957, was silent as to term of years of 
reenlistment, the member actually did re- 
enlist for period of six years on July 9, 
1958, following the vacation of court- 
martial and member's dis- 
honorable discharge on Sept. 24, 1957; 
therefore, the record correction action 
may be regarded as advancing the date 
of enlistment but leaving unchanged the 
term so that member is entitled to re- 
enlistment bonus computed on basis of 
6-year term of enlistment. 


sentence 


Enlistment following Reserve, etc., train- 


ing duty—in view of evidence of Con- 
gressional intent that change in defini- 
tion of “active duty” in 10 U.S.C. 101 
(22), effective Aug. 10, 1956, to include 
annual training, did not make members 
performing training duty eligible for all 
benefits that flow from performance of 
active duty, an enlistment after Aug. 9, 
1956, in Regular Navy, following training 
duty in Naval Reserve under sec. 262(c), 
Armed Forces Reserve Act of 1952, 50 
U.S.C. 1013(c), may not be regarded as 
reenlistment under 208, Carcer 
Compensation Act of 1949, 37 U.S.C. 
239, to entitle member to reenlistment 
ence cencesete 


see, 


Extension of enlistment 


Adjustment for greater benefits 
Former members of Navy who ex- 
tended enlistments and were paid 
reenlistment bonus for two one-year 
enlistments, because regulations at 
the time did not entitle members to 
elect greater reenlistment bonus 
under sec. 208, Career Compensation 
Act of 1949, may not have accounts 
administratively opened, but may 
make claim for additional reenlist- 
ment bonus based on an election to 
be cavered by sec. 208 if election is 
made within reasonable time and 
the claim may be administratively 
settled without reference to GAO 
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Reenlistment bonus—Continued 
Extension of enlistment—Continued 
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Adjustment for greater benefits—Con. 


Reenlistment bonus—Continued 
Extension of enlistment—Continued 
Computation—Continued 


provided that former member's 
right to payment is not in doubt.... 
The decision of Comptroller General 
in 39 Comp. Gen. 711, which was 
rendered on April 18, 1960, relative to 
combining two or more extensions of 
enlistment for reenlistment bonus 
under see, 208, Career Compensation 
Act of 1949, is an original construc- 
tion of 10 U.S.C. 5539 as enacted by 
act of Aug. 10, 1956, and under well- 
established rules it must be regarded 
as effective from effective date of 
statutory provisions that are con- 
strued; therefore, Navy members 
who extend enlistments but who, 
under regulations in effect prior to 
April 18, 1960, were not permitted to 
cleet to be covered by sec. 208 may 
make such election within reason- 
able time and additional amounts 
due may be administratively 
OO, SE ee 
Computation 
A reenlistment which is established 
under 10 U.S.C. 5539(b) by a combi- 
nation of two or more extensions of 
enlistment places member tn exactly 
the same status as though he had 
originally extended enlistment for 
aggregate of all extensions, and the 
reenlistment bonus under sec. 208, 
Career Compensation Act of 1949, is 
to be computed on basis of rate of 
pay received on day before effective 
date of first extension... ..........-. 
*nder 10 U.S.C, 5539(a) any combina- 
tion of extensions of enlistment 
which aggregates not more than four 
years may be made, and if a reenlist- 
ment bonus is paid under sec. 208, 
Career Compensation Act of 1949, 
for extensions aggregating two years 
and a subsequent extension is made 
aggregating three or four years, an 
appropriate reenlistment bonus is 
payable computed on the longer 
period, but the previous bonus paid 
for the shorter period must be de- 
ducted in view of requirement in 10 
U.S.C. 5539(b) that all extensions be 
“considered one continuous ex- 
tension,” only one bonus may be 
authorized for aggregate of exten- 


=_ 


A member of uniformed services who 
made two consecutive two-year ex- 


tensions of enlistment—the first on 
July 7, 1954, and the second on 


July 7, 1956—may not have such 
extensions combined for considera- 
tion as one four-year extension in 


14 


14 


14 


computation of reenlistment bonus 
benefits under sec. 208, Career Com- 
pensation Act of 1949, as added by 
act of July 16, 1954, 37 U.S.C, 239, 
because the “aggregate” provisions 
of act of Aug. 22, 1912, 34 U.S.C. 184, 
which are applicable to bonus pay- 
ments under sec. 207 of the 1949 act 
are not applicable to bonus benefits 
under sec. 208; accordingly, the mem- 
ber is entitled to $40 under sec. 207 
for the first two-year extension and 
to bonus as for a second reenlistment 
under sec. 208 for second extension. _. 

A member who made two consecutive 
two-year extensions of an enlist- 
ment—the first on May 20, 1952, and 
the second on May 20, 1954—is 
entitled under the “aggregate”’ pro- 
visions of act of Aug. 22, 1912, 34 
U.S.C, 184 (1962 Ed.), to count the 
two extensions as a single extension 
for an “aggregate’’ of four years in 
computation of bonus payable under 
sec. 207 of Career Compensation Act 
of 1949 and as one reenlistment in 
future computations of bonuses 
under sec. 208 of Career Compen- 
CRE IGS satdesrbsdhensntnddsine 

A member who makes a two-year ex- 
tension of enlistment prior to July 
16, 1954—date on which sec. 208 was 
added to Career Compensation Act 
of 1949—is entitled for that extension 
to the bonus authorized in sec. 207 
of the act for a two-year reenlistment, 
and if he makes two one-year ex- 
tensions after July 15, 1954, but prior 
to Aug. 10, 1956—the date of enact- 
ment into law of 10 U.S.C. 5539(b)— 
the bonus payable under sec. 207 
would be recomputed on the “‘ag- 
gregate” of the extensions, but no 
amount would be authorized under 
sec. 208, there being no authority 
prior to Aug. 10, 1956, to combine 
extensions of enlistment for bonus 
benefits under sec. 208; however, if 
the last one-year extension occurs 
on or after Aug. 10, 1956, the member 
may elect, if otherwise qualified, 
to be paid under either see. 207 or 
sec. 208 for a four-year extension less 
prior payment... -_--- 

A one-year extension of enlistment 
prior to July 16, 1954—date on which 
sec. 208 was added to Career Com- 
pensation Act of 1949—followed by a 
second one-year extension after July 
16, 1954, constitutes a two-year en- 
listment under sec. 207 of Career 
Compensation Act, and upon fur- 
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GRATUITIES- Continued 
Reenlistment bonus—Continued 
Extension of enlistment—Continued 
Computation—C ontinued 


Second enlist ment effect 


ther extension of the same enlistment 
for two years, which would occur 
prior to Aug. 10, 1956, the member 
could elect to consider the last 
extension as an extension of the pre- 
vious one-year extensions entitling 
him to bonus computed on a four- 
year basis under sec. 207 less the prior 
payment, or he could elect to retain 
the prior payment under sec, 207 
and be paid on basis of a second re- 
enlistment for two years under sec. 
208 —_— “ . as 
In view of the requirement in 10 
U.S.C. 5539(b), enacted into law on 
Aug. 10, 1956, that all extensions of 
enlistment be considered one con- 
tinuous extension, a member who on 
or after Aug. 10, 1956, extends enlist- 
ment for total of four years—whether 
for two years followed by two one- 
year extensions or for one year fol- 
lowed by a one-year and a two-year 
extension and notwithstanding that 
one or more of extensions occurred 
prior to Aug. 10, 1956—is entitled to 
have all the extensions counted as 
one four-year extension of enlistment 
and as one reenlistment for future 
computations of reenlistment bonus 
under sec. 208, Career Compensation 
Act of 1949, and payment on the four- 
year basis would require deductions 
of amounts paid upon the two-year 
extension and for the three-year 


Under 10 U.8.C. 5530(b) which, when 
enacted into law on Aug. 10, 1956, 
containec a substantive change from 
derivative statute in that two one- 
year enlistment extensions con- 
stituted reenlistment for bonus 
entitlement under sec. 208, Career 
Compensation Act of 1949, it is the 
second or any other subsequent 
extension whieh, when added to pre- 
vious extensions of same enlistment 
aggregates two or more years, estab- 
lishes the reenlistment even though 
10 U.S.C. 5539(b) specifically pro- 
vides that all extensions of an enlist- 
ment are considered one continuous 
extension; accordingly, a second or 
other subsequent extension effective 
after Aug. 10, 1956, may be combined 
with an extension made prior to that 
date, and, if it aggregates continuous 
extension of two or more years, it 
constitutes reenlistment for a re- 
enlistment bonus under sec. 208, 
Career Compensation Act of 1949... 
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Recoupment 


GRATUITIES— Continued 
Reenlistment bonus—Continued 
Extension of enlistment—Continued 
Second enlistment effect —Continued 


Under the rule that while 10 U.S.C. 
§539(b), which was enacted into law 
on Aug. 10, 1956, provides that all 
extensions of enlistment are con- 
sidered as one continuous extension, 
it is the second or subsequent ex 
tension which, when added to pre- 
vious extensions of the same enlist- 
ment aggregates two or more years, 
establishes a reenlistment under sec. 
208(e) (2), Career Compensation Act 
of 1949, and that an extension made 
after Aug. 10, 1956, when combined 
with extension made prior to that 
date for continous extension of two 
or more years, but not exceeding four 
years, constitutes reenlistment with- 
in sec. 208, a second two-year ex- 
tension of an enlistment on Aug. 13, 
1956, should be combined with mem- 
ber’s prior two-year extension and 
the entire four years considered as 
one reenlistment for entitlement \v 
reenlistment bonus computed on 
that basis less amount paid for first 
two-year extension - - - 

for failure to complete 

enlistment 


Constructive service effect—an enlisted 


member of Navy who does not com- 
plete term of enlistment for which he 
was paid reenlistment bonus under sec, 
208, Career Compensation Act of 1949, 
due to transfer to Fleet Reserve and 
release from active duty, may not be 
relieved of liability for refund of un- 
earned portion of reenlistment bonus 
on basis that unexpired part of enlist- 
ment was creditable as constructive 
service under 10 U.S.C. 6330(d) for 
transfer to Fleet Reserve, since con- 
structive service authorized under 10 
U.S.C. 6330(d) is specifically limited 
to credit for eligibility for transfer to 
Fleet Reserve or Fleet Marine Corps 
Reserve and, therefore, may not be 
counted in determining whether mem- 
ber completes period of service for 
which he was paid reenlistment bonus. 


Discharge correction 


A correction of military records of 
member of Army changing an other 
than honorable discharge imposed 
by court-martial sentence—which 
under par. 9-82(9) Army Regs. 37- 
104 is a basis for recoupment of any 
unearned reenlistment bonus—to a 
general or honorable discharge con- 
stitutes a rescission of that part of 
sentence of court-martial which im- 
posed origina: discharge under other 
than honorable conditions and, un- 
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GRATUITIES— Continued 
Reenlistment bonus—Continued 
Recoupment for failure to complete enlist- 
ment—Continued 
Diseharge correction—C ontinued 


Page | GRATUITIES—Continued 
Reenlistment bonus—C ontinued 
Recoupment for failure to complete enlist- 
ment —Continued 
Discharge correction —C ontinued 


less there has been a corresponding 
correction of individual’s basic mili- 
tary records altering the reason for 
separation when the separation was, 
in fact, the result of person’s own 
misconduct, no right to retain the 
uneerned reenlistment bonus arises 


not effectively relieve such member 
of liability under 37 U.S.C. 238 and 
239 to refund uncarned reenlistment 
bonus upon change of character of 
discharge if actual facts of record, 
remaining unchanged, clearly es- 
tablish that early separation was in 


as result of correction..............- 280 fact voluutary or result of member's 
The correction of military records own misconduct..................-- 4ot 
under 10 U.S.C. 1552 to change a bad Separation for unsuitability—recoup- 
conduct discharge of member of ment of unearned reenlistment bonus 
uniformed services to a certificate payments from members of uniformed 
of general discharge has not altered the services who were given unsuitability 
fact that the member’s separation discha:ges because of ineptitude, in- 
from service was the result of his ability to learn, and character and 
own misconduct and, therefore, such behavior disorders affecting intelli- 
change does not give rise to any right gence and personality prior to Apr. 14, 
to return any part of the unearned 1960, when regulations were clarified 
reenlistment bonus paid tomember.. 280 to exempt such discharges from re- 
Under reenlistment bonus recoup- coupment requirement, would be too 
ment provisions of 37 U.S.C. 238(a) doubtful to warrant further collection 
and 239(f) applicable to members of action by GAO; therefore, adminis- 
uniformed services who voluntarily trative collection action need not be 
or as the result of their own miscon- pursued and refund of amount of un- 
duct fail to complete their terms of earned reenlistment bonus withheld 
enlistment, a change in type or may be made whether or not member 
nature of discharge from other than has filed claim therefor. .............- 491 
honorable to general under honor- Six months’ death 
able conditions or to honorable when Enlistment expiration 
member's separation from service An enlisted member of uniformed serv- 
actually resulted from the individ- ices who dies subsequent to expiration. 
ual’s own misconduct is not suffi- of enlistment and while prisoner in 
cient to overcome the reason for confinement pending appellate review 
separation — misconduct — and, of an unexecuted court-martial sen- 
therefore, recoupment of the bonus tence is regarded as having enlistment 
is required under law; however, if expire by operation of law rather than 
the military record of member is as result of imposition of court-martial 
further corrected under 10 U.S.C. sentence then pending appellate re- 
1552 to show that the ind!vidual was view, so that the issuance after the 
not separated by reason of own mis- member’s death ofa court-martial order 
conduct, recoupment is not re- by Sec. of Army to restore the rights, 
QUE actiida ddticindintnteninsttias 280 benefits, privileges and property of 
The change of undesirable discharge which the deceased may have been 
to general or honorable discharge of deprived by virtue of findings of guuty 
member of uniformed services who and sentence could not have effect of 
was originally separated from serv- placing member in a pay status after 
ice as a result of misconduct does not expiration of enlistment to permit 
affect member’s liability for refund payment of arrears of pay for the fol- 
of unearned reenlistment bonus re- lowing period of confinement or of 
quired under 37 U.S.C. 238 and 239. 491 Qe NN anick ites cttiniavadsccnadds 202 


The mere reference in findings of dis- 
charge review board under 10 U.S.C. 
1553 or by correction of records board 
under 10 U.S.C. 1552 to particular 
Air Force or Army regulation as 
basis on which former member of 


An enlisted member of uniformed serv- 


ices who dies subsequent to expiration 
of enlistment and while prisoner in 
confinement pending appellate tre- 
view of court-martial sentence of 
death, which under subpars. (8) and 


uniformed services should have been (d) of Art. 71, Uniform Code of Mill- 
separated from active service— tary Justice, 10 U.S.C. 871, remained 
when particular regulation to which unexecuted because it had not been 


reference is made does not exclu- 
sively pertain to involuntary and 
nonniisconduct separations—docs 


approved by the President, is a mem- 
ber whose right to pay ceased upon 
expiration of enlistment and, since 
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Enlistment expiration—Continued 
death occurred during nonpay status, 
the surviving parent is not entitled to 
six months’ death gratuity authorized 
under 10 U.S.C. 1475(a)(1), to sur- 
vivors of members who die while on 
active duty or while performing 
authorized travel to or from active 
NII cin scnis sapisianaintaendaecaaeiiinilpliaabindbliaibaci aan 


HAWAII 
Statehood 


Leave rights—when Hawaii was admitted 
as State on Aug. 21, 1959, employees 
who previously had been recruited or 
transferred from that Territory for per- 
manent assignments to stations outside 
the several States and Dist. of Col. 
became automatically entitled to 45-day 
annual leave ceiling benefits provided 
by sec. 203(d), Annual and Sick Leave 
Act of 1951, 5 U.S.C. 2062(d); to hold 
that the section would apply only if 
Hawaii was a State at time of recruit- 
ment or transfer is unnecessarily narrow 
construction of law, and, although em- 
ployees were required to execute new 
employment agreements or agreement 
addendums solely to acquire overseas 
leave benefits, such agreements for leave 
purposes are unnecessary and in no way 
affect employees’ travel or transporta- 
tion rights under sec. 7, Administrative 
Expenses Act of 1946, 5 U.S.C. 73b-3.... 

Transportation of remains of employee— 
in the absence of express provision in 
either sec. 1 or 7 of Admin. Expenses 
Act of 1946, 5 U.S.C. 73b-1 and b-3, for 
transportation of the remains of em- 
ployee performing duty outside conti- 
nental U.S., the act of July 8, 1940, 5 
U.S.C. 103a, which was in existence at 
time of enactment of Admin. Expenses 
Act of 1946 and which specifically pro- 
vides for transportation at Govt. expense 
of the remains of deceased employees 
who die while on duty in a Territory or 
possession of U.S. or in a foreign country, 
must be regarded as exclusive authority 
for transportation of remains; therefore, 
the authority in sec. 1 or 7 of the 1946 
act will be considered to be applicable 
to living individuals and may not be 
used as authority for transportation of 
the remains of employees who die while 
stationed in Alaska or Hawaii-.......... 

Travel, ete., benefite—when Hawaii was 
admitted as a State on Aug. 21, 1959, 
employees who previously had been rev- 
cruited or transferred from that Terri- 
tory for permanent assignments to 
stations outside the several States and 
Dist. of Col. became automatically 
entitled to 45-day annual leave ceiling 
benefits provided by see. 203(d), Annual 


® 
© 


and Sick Leave Act of 1951, 5 U.S.C. 
2062(d); to hold that the section would 
apply only if Hawaii was a State at 
time of recruitment or transfer is un- 
necessarily narrow construction of law, 
and, although employees were required 
to execute new employment agreements 
or agreement addendums solely to ac- 
quire overseas leave benefits, such 
agreements for leave purposes are un- 
necessary and in no way affect em- 
ployees’ travel or transportation rights 
under sec. 7, Administrative Expenses 
Act of 1946, 5 U.S.C. 73b-3............. 
HIGHWAYS 
(See Roads, Trails and Bridges) 
HOUSING 
Capehart housing projects—mortgage limi- 
tation—effect—the limitation on mortgage 
obligation per family housing unit under 
Capehart housing program, 12 U.S.C. 
1748b(b)(3), must, in view of legislative 
history, be regarded as maximum cost 
limitation per housing unit so that addi- 
tional costs, such as costs due to change 
orders, delays beyond contractor's control, 
and disputes resolved in favor of con- 
tractor, which would cause statutory 
limitation to be exceeded, may not be 
paid from appropriated funds authorized 
under sec. 407, Housing Amendments of 
1955, 42 U.S.C, 1594d, which funds are 
available to amortize principal amount 
CC Re . 
Low rent projects 
Conversion of state, etc., projects 
Refunding loans by Public Housing 
Admin. to New York Housing Author- 
ity to enable City Authority to bring 
rents for two partially completed low 
income housing projects within reach 
of families in lowest income group as 
defined in sec. 2(2) of U.S. Housing 
Act of 1937, as amended, 42 U.S.C. 
1402(2), which loans will have the el- 
fect of releasing City of N.Y. from its 
present obligations and of incorporat- 
ing projects which, because of insufli- 
cient financing aid, are now not avail- 
able to lowest income group into low 
rent housing program under 1937 act, 
may be regarded as loans necessary 
to assist the local authority in acqui- 
sition of low rent housing as author- 
ized in secs. 9 and 10 of 1937 act, not- 
withstanding that ownership of proj- 
ects is already vested in N.Y. City 
Housing Authority. .................- 
The cost of development of two partially 
completed city low income projects to 
be incorporated into low income hous- 
ing program under U.S. Housing Act 
of 1937, as reflected in refunding loan 
to enable authority to bring rents into 
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HOUSING— Continued 
Lew rent projecte— Continued 
Conversion of state, etc., projecis—Con. 
reach of families of lowest income 
group as defined in 1937 act, may be 
included in determination of annual 
contributions for the projects under 
sec. 10 of the 1937 act which provides 
that in fixing maximum annual contri- 
butions to public housing agencies to 
assist in the maintenance of low rent 
character of the projects, cost, location, 
size, and other factors may be con- 
ie nicanccdndutdtuatenebiutausaes 
The authority of Public Housing Admin. 
under secs. 9 and 10 of U.S. Housing 
Act of 1937, 42 U.S.C. 1409 and 1410, 
to make a refunding loan to New York 
Housing Authority to bring the rents 
for two partially completed low in- 
come housing projects within reach of 
lowest incoine group is not limited by 
sec. 606 of Housing Act of 1949, 42 
U.S.C. 1433, which specifies, as one 
of the conditions for projects coming 
within scope of that particular section, 
that contracts for financial assistance 
must have been entered into on or after 
Jan. 1, 1948, and prior to Jan. 1, 1950_. 
HUSBAND AND WIFE 
Annulments— widow’s entitlement to annu- 
ity elected by military member. (See Pay, 
retired, annuity elections for dependents, 
annulment of widow's remarriage) 
INSANE AND INCOMPETENTS 
Military personnel—absence without leave. 
(See Military Personnel, insane and in- 
competents, absence without leave.) 
INSURANCE 
Life—civilian employees, (See Officers and 
Employees, life insurance) 
INTEREST 
Advance payments—as belonging to United 
States r. others—interest on foreign cur- 
rencies deposited in foreign banks, which 
is earned between time Dept. of Agricul- 
ture advances cash to agricultural coopera- 
tives pursuant to sec. 104, Agricultural 
Trade Development and Assistance Act 
of 1954, 7 U.S.C. 1704, and the time cooper- 
ators actually use advances, may be con- 
sidered as receipts for benefit of U.S. which, 
under see, 3617, R.S., 31 U.S.C. 484, must 
he deposited in Treasury to credit of Mis- 
cellaneous Receipts and may not be used 
for see. 104(a) purposes; however, for sim- 
plification of administration, a clause may 
be included in agreements to permit co- 
operatives to use interest, provided that, 
pursuant to special foreign currency pro- 
visions in Dept. of Agriculture and Farm 
Credit Appropriation Act, 1961, 74 Stat. 
232, an equivalent amount is purchased 
with dollars and unused interest is de- 
posited to foreign currency account..--.-. 


Page | INTERIOR DEPARTMENT 


Boards, committees, etc.—authority—the re- 
quirement in act of March 4, 1909, 31 
U.S.C. 673, that creation of advisory 
hoards and commissions be authorized by 
law before public nioneys may be used to 
pay expenses and compensation to mem- 
bers of such boards, is satisfied by general 
or specific authority for performance of 
functions or duties by boards and com- 
missions if such functions or duties can 
be performed only, or performed best, by 
such groups; therefore, authority in sec. 
5, act of Aug. 28, 1937, 43 U.S.C. 118le, for 
Sec. of Interior to consult with private 
individuals in administration of revested 
lands may be regarded as authority for 
establishment of advisory boards so that 
payment of per diem and travel expenses 
to board members would not contravene 
prohibition in 1909 act........-- 


INTERNAL REVENUE SERVICE 


Employees 
Liability 
Tax suit damages and cosis 

Although Internal Revenue Service 
appropriation for salaries and ex- 
penses is not available for payment 
of civil judgments rendered against 
two employees for an offense in 
handling certain income tax litiga- 
tion in absence of specific authority, 
the permanent appropriation for 
payment of judgments rendered 
against U.S., established under 31 
U.S.C. 724, may be used for payment 
of the judgments and, even though 
judgments were rendered against 
employees and not against U.S., 
under statutory authority in 26 
U.S.C. 7423(2) for assumption of 
liability by Govt. and for payment 
of such judgments, they may be 
considered as a judgment obligation 
of the U.S_. ad 

Damages assessed by Federal court 
against district director of Internal 
Revenue Service and an employee of 
Dept. of Justice for an offense in 
handling certain income tax litiga- 
tion may be regarded as liability of 
U.S. in view of broad authority in 
26 U.S.C. 7423(2), which was in- 
tended to exempt Govt. officers 
and employees from liability for 
civil damages recovered against 
them in performance of official duty 
in administration of internal revenue 
laws, and in view of administrative 
determination that action of both 
employees was taken in performance 
of official duties and pursuant to ad- 
ministrative authorization and sane- 


See 


765 


Page 


478 


95 


95 








766 INDEX DIGEST 





JUSTICE DEPARTMENT Page | LEAVES OF ABSENCE—Continued Page 
Opinions—title to real property, (See Real Annual 
Property, title validity prerequisite to Accrual—maxzimum __limitatien—overseas 
Federal expenditure) employees—Hawaii statehood effect— 
LEASES when Hawaii was admitted as State 
Restoration, etc. on Aug. 21, 1959, employees who pre- 
Notice—failure of a lessor to give timely viously had been recruited or transferred 
written notice to Govt. pursuant to from that Territory for permanent as- 
terms of lease that restoration of premises signments to stations outside the several 
would be required before lease expired, States and Dist. of Col. became auto- 
because negotiations with lessor for matically entitled to 45-day annual 
continued occupancy were being con- leave ceiling benefits provided by sec. 
ducted until shortly before expiration of 203(d), Annual and Sick Leave Act of 
lease, does not defeat lessor’s right to 1951, 5 U.S.C. 2062(d); to hold that the 
restoration particularly when facts indi- section would apply only if Hawaii was 
cate that cost of restoration could have a State at time of recruitment or transfer 
been determined at time lessor notified is unnecessarily narrow construction of 
Govt.. that restoration would be re- law, and, although employees were re- 
ID a nsesin te cctcs cavcknueenbecwoasese ( SOO quired to execute new employment 
Successive leases— where Govt. continued agreements or agreement addendums 
to occupy building for period of years solely to acquire overseas leave benelfits, 
under three separate lease agreements, all such agreements for leave purposes are 
of which provided for restoration by unnecessary and in no way affect em- 
Govt. upon written request of lessor, to ployees’ travel or transportation rights 
hold that lessor should have required under sec, 7, Administrative Expenses 
restoration prior to expiration of terms Act of 1946, 5 U.S.C. 78b-3.............. 151 
of first two leases would have resulted Granting — administrative authority — en- 
in vain and useless situations, likewise forced annual leave (without employee’s 
to hold that lessor by agreeing to Govt.’s consent) situations, which are tanta- 
continued occupancy under new leases mount to illegal or unwarranted re- 
following expiration of terms of original movals or suspensions from service 
and succeeding leases lost right to resto- within job protection procedures in sec. 
ration would be unreasonable; therefore, 6, act of Aug. 24, 1912, as amended, 5 
Govt.’s obligation to restore premises is U.S.C. 652, are only those involving 
for determination on basis of condition personal, disciplinary-type actions (ad- 
of premises at beginning of first lease verse actions for cause), but enforced 
rather than at beginning of last lease_-_... 300 annual leave situations, such as admin- 
LEAVES OF ABSENCE istrative closing of an office for a period 
Accrual—irregular work week employment— of time during which employees are 
when a department establishes for em- required to take annual leave or in- 
ployees assigned to firecghting duties a stances when employees’ requests for 
basic tour of actual duty separate and annual leave are denied and employees 
distinct from scheduled tour of additional are instructed to take annual leave at 
standby duty, employees may be regarded other specific times, come within general 
as having “uncommon” tour of duty rule that administrative offices may 
within meaning of sec, 30.801, Annual and require any individual employee or class 
Sick Leave Regulations, and under this of employees to take annual leave at any 
provision departments have authority to time and for any period within limita- 
credit and charge leave only on basis of tions of Annual and Sick Leave Act of 
basic 40-hour workweek, no premium 1951, 5 U.S.C. 2061-2066, as needs of 
compensation being payable for absences service require......--.------.-- - 312 
from scheduled standby duty............. 88 Service credite—agriculture county com- 
Administrative leave—personal business for mittees—notwithstanding that employ- 
: ees of county committees established 
oersses wansie—travel of Central under sec. 8(b) of Soil Conservation 
Intelligence Agency employees for purpose and Domestic Allotment Act are now 
of delivering or picking up privately owned covered by Civil Service Retirement 
automobile at ports, incident to transfers Act and their agricultural service prior 
to and from overseas posts of duty, is not to coverage is creditable for retirement 
travel on official business when round-trip purposes under 5 U.S.C. 2252(h)(3), 
travel is not part of employee’s travel for neither sec. 203(a) of Annual and Sick 
oie Leave Act of 1951 nor sec. 3 of Civil 
change of station; therefore, the absence of cain : : 

: : Service Retirement Act makes service 
employees from duty to deliver or pick up other than Federal Govt. service (ex- 
automobiles must be charged to annual cept service with Pan American Sani- 
leave....-...----.- ar | tary Bureau) creditable for leave accrual 
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LEAVES OF ABSENCE—Continued 


of military duty in June 1960 which ex- 
tended into fiscal year 1961 when by 
sec. 7 of act of June 30, 1960, 74 Stat. 
282, effective July 1, 1960, the military 
leave provisions in sec. 20(a) of act of 
Aug. 10, 1956, 70A Stat. 632, as 


Retroactive payment 


Employee who was separated for mili- 
tary duty or placed on military fur- 
lough prior to Jan. 1, 1953, effective 
date of Armed Forces Reserve Act of 
1952, which first provided for military 


Page| LEAVES OF ABSENCE—Continued Page 
Annual—Continued Civilians on military duty—Continucd 
purposes; therefore, agricultural county Calendar v. fiscal year basis—Continuc: 
committee employees are not employees amended, were amended to change 
of Federa! Govt. for leave accrual and, basis for granting leave from calendar 
if such employees are subsequently em- year to fiscal year, may have the days 
ployed in Federal service, the agriculture prior to June 30, 1960, charged to any 
county committee service is not credit- unused military leave accruing after 
able in determination of annual leave Jan. 1, 1960, but military duty after 
accrual rights........._.- 412 July 1, 1960, must be charged to 15 days 
Civilians on military duty , of military leave to which empleyee 
Active duty, etc., service—employecs of is entitled in 1961 fiseal year. _........ 231 
the U.S. who enlist in a reserve compo- With respect to substitute postal em- 
nent of uniformed services and serve on ployees in field service who, prior to 
active duty for six months are entitled enactment of P.L. 86-559, approved 
to 15 days’ military leave under sec. June 30, 1960 (which changed military 
29(a) of act of Aug. 10, 1956, 5 U.S.C. leave from calendar to fiscal year 
30r, which broadened the entitlement to basis), were entitled under sec. 29(a) 
military leave by allowing military leave of act of Aug. 10, 1956, 70A Stat. 632, 
to employees while on long periods of as amended by sec. 13 of act of Sept. 2, 
active duty as well as during short 1958, 72 Stat. 1557, 5 U.S.C. 30r, to 
periods of training... 2 199 military leave not in excess of 80 hours 
Calendar v. fiscal year basis 3 during any calendar year, based on 1 
Amendment of sec. 20(a), act of Aug. hour for each period aggregating 26 
10, 1956, 5 U.S.C. 30r by sec. 7, act of workhours in calendar year preceding 
June 30, 1960, P.L. 86-559, to provide that in which they were ordered to 
for granting of military leave of ab- training duty, the use of militury 
sence on fiscal year basis rather than leave, in recognition of the concept of 
calendar year basis, as was previously leave earned through service, is post- 
authorized, does not require any poned to July 1, 1961, when leave ac- 
change in decisions of the Comptroller cruals earned during fiscal year 1961 
General rendered prior to enactment not to exceed 80 hours will be available 
of amendment which held that an for use’in fiscal year 1962; thus, leave 
employee may not be granted more accruals for calendar year 1959 and the 
than 15 days’ military leave of absence first half of 1960 are not lost. . 2 
with pay for any one period of active Reemployment or restoration effect—a 
duty, regardless of whether period is civilian officer or employee who was 
wholly in one calendar year, or ex- separated for military duty prior to 
tends over more than one calendar Jan. 1, 1953—effective date of Armed 
Feirciicsctenstie eh Aaa 186 Forces Reserve Act of 1952—is not re- 
An employee who was granted 15 days of garded as having status of an officer or 
military leave during first half of cal- employee (furlough or leave of absence 
endar year 1960 under sec. 29 of act of while on military duty) under 50 U.S.C, 
Aug. 10, 1956, 70A Stat. 632, 5 U.S.C. App. 459(c) to be entitled to military 
30r, as amended, is again entitled to 15 leave, but when such officers and em- 
days of military leave on July 1, 1960, ployees are determined to he due 15 days 
under sec. 7 of act of June 30, 1960, of military leave after Jan. 1, 1953, upon 
74 Stat. 282, which amended sec, 28 restoration to duty pursuant to 50 U.S.C, 
of the 1956 act to change the basis for App. 459(g)(2), such right does not 
granting military leave from calendar materialize until employec is restored to 
year to fiscal year; however, a reserv- duty so that annual leave accruing dur- 
ist who takes the full amount of mili- ing military leave period is not subject 
tary leave to which he is entitled dur- to act of Aug. 1, 1941, 5 U.S.C. 6la, which 
ing fiscal year 1961 during last half of permits employees to elect to be paid for 
calendar year 1960 is not again entitled lump-sum leave upon entry into military 
to military leave until July 1, 1961, service, but rather is creditable only 
even though no military leave was upon employee’s restoration to duty, 
taken during first half of calendar year subject to maximum accumulation pro- 
Wbikncdeschsceecueasenscsaceceachss 231 visions of Annual and Sick Leave Act 
An employee who went on 15-day tour of 1951, 5 U.S.C. 2062. 410 
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Civ lians on military duty—Continued 
Retroactive payment—Continued 
leave for Govt. employee-reservists 
ordered to active duty for training or 
active duty, and who has remained on 
continuous active duty for more than 
4 years, is not entitled to military leave 
under 5 U.S.C. 30r for each year of 
active military duty for want of status 
as Govt. civilian officer or employee, 
which is requisite to entitlement to 
military leave under 5 U.S.C. 30r and 
which may be imputed retroactively 
to those employee-reservists who were 
separated for military service or placed 
on military furlough prior to Jan. 1, 
1953, only upon restoration to civilian 
positions in accordance with 50 U.S.C. 
App. 459(b)(A), that is, within 4 years 
after commencement of active duty or 
upon release as soon after expiration of 
such 4 years as employee is able to 
obtain orders relieving him from active 


A civilian officer or employee who was 
separated for military duty prior to 
Jan. 1, 1953—effective date of Armed 
Forces Reserve Act of 1952—is not 
regarded as having siatus of an officer 
or employee (furlough or leave of 
absence while on military duty) under 
50 U.S.C. App. 459(c) to be entitled 
to military leave, but when such 
officers and employees are determined 
to be due 15 days of military leave 
after Jan. 1, 1953, upon restoration to 
duty pursuant to 50 U.S.C. App. 
459(g)(2), such right does not mater- 
ialize until employee is restored to 
duty so that annual leave accruing 
during military leave period is not 
subject to act of Aug. 1, 1941, 5 U.S.C. 
6la, which permits employees to elect 
to be paid for lump-sum leave upon 
entry into military service, but rather 
is creditable only upon employee's 
restoration to duty, subject to maxi- 
mum accumulation provisions of 
Annual and Sick Leave Act of 1951, 


Civilian officers or employees who 
entered upon active military duty 
after Jan. 1, 1953—effective date of 
Armed Forces Reserve Act of 1952— 
so that entitlement to military leave 
under 5 U.S.C. 30r does not depend 
upon return to civilian duty status 
may be paid additional lump-sum 
leave under act of Aug. 1, 1941, 5 U.S. 
C. 61a, for leave which would have 
accrued during the 15-day period of 
military leave, subject to applicable 
leave ceilings, provided that, upon 
entrance into military service, they 
elected a lump-sum leave payment; 


Page 
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Civilians on military duty—Continued 
Retroactive payment— Continued 
if, however, they elected to have leave 
remain to their credit, they should be 
credited with annual leave which 
accrued during period of retroactively 
granted military leave as of time it 
accrued, and their leave accounts re- 
constructed accordingly, due regard 
being made to maximum accumulation 
restrictions of the 1951 leave act....... 

Foreign Service home leave. (See Foreign 
Service, home leave) 

Involuntary — distinguishing situations — 
enforced annual leave (without employee's 
consent) situations, which are tantamount 
to illegal or unwarranted removals or sus- 
pensions from service within job protec- 
tion procedures in sec. 6, act of Aug. 24, 
1912, as amended, 5 U.S.C. 652, are only 
those involving personal, disciplinary-type 
actions (adverse actions for cause), but 
enforced annual leave situations, such as 
administrative closing of an office for a 
period of time during which employees 
are required to take annual leave or in- 
stances where employees’ requests for 
annual leave are denied and employees 
are instructed to take annual leave at 
other specific times, come within general 
rule that administrative offices may re- 
quire any individual employee or class of 
employees to take annual leave at any time 
and for any period within limitations of 
Annual and Sick Leave Act of 1951, 5 
U.S.C. 2061-2066, as needs of service 


Lump-sum payments 
Presidential appointments — current leave 
at time of appointment—current accrued 
annual leave to the credit of an employee 
at time of acceptance of a Presidential ap- 
pointment is not subject to the amount 
restrictions in the 1953 amendments to 
the lump-sum leave act of Dec. 21, 1944, 5 
U.8.0. 61b, when the officer is finally 
separated from service; therefore, the 
officer upon retirement may be paid for 
accrued and current annual leave to his 
credit at time of acceptance of the presi- 
dential appointment at the salary rate 
he was receiving on the day prior to 
acceptance of the Presidential appoint- 
ment, the payment to be computed over 
the period such leave would have carried 
him if he had been permitted to use leave 
in kind from date of retirement. -_-_.....- 
Transfers — Presidential appointments — 
the provision in sec. 2(a), act of July 2, 
1953, which amended sec. 202 of Annual 
and Sick Leave Act of 1951, 5 U.S,C. 
2061a(a), concerning liquidation of ac- 
crued leave of officers exempted from the 
act covers not only those officers occupy- 
ing positions exempted on date of amend- 
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Lump-sum payments— Continued Military personne!l—Continued 
atory act (July 2, 1953), but, also, officers Payments for unused leave on discharge, 
who subsequently are appointed to ex- ete.—Continued 
empted positions; therefore, an oflicer or Use v. cash—Continued 
employee subject to Annual and Sick 1946, as amended by act of Aug. 4, 
Leave Act of 1951 who, without break in 1947, 37 U.S.C. 33(c), which provides 
service, accepts Fresidential appoint- that any member of Armed Forces 
ment—which is exempted from 1951 act— discharged after Aug. 3), 1946, hav- 
is not entitled to lump-sum payment for ing unused annual leave to his credit 
accrued annual leave; however, the offi- at time of discharge, shall be com- 
cer will not lose or forfeit annual leave to pensated for such unused leave in 
his credit and, upon separation from cash on basis of base and longevity 
service, may be paid for such leave in pay and allowances applicable to 
accordance with lump-sum leave pay- such member on date of discharge, 
ment act of Dec. 21, 1944.........-...... 164 and that such leave shall not be con- 
Military personnel sidered as service for any purpose; 
Payments for unused leave on discharge, and, therefore, the officer’s claim 
etc. for increased retired pay on basis 
Acceptance of commission, warrant, etc. that he would have completed 8 
Navy enlisted members who hold years of service during the 45 days 
temporary warrant officer commis- covered by his request for leave may 
sions, W-1, upon acceptance of de eee es 545 
permanent commissions have the Under sec. 4(c), Armed Forces Leave 
same rights as those holding tem- Act of 1946, 37 U.S.C. 33(¢), which 
porary warrant officer commissions, provides that any member of Armed 
W-2 through W-4, so that they are Forces discharged after Aug. 31, 1946, 
entitled to mustering-out pay but having unused annual leave to his 
are not entitled to lump-sum leave credit at time of discharge, shall be 
or to mileage allowances unless for compensated for such leave in cash 
mileage payment there is a showing on the basis of pay and allowances 
that discharge occurred at expiration applicable on date of discharge, and 
of a period of enlistment............ 622 that such leave shall not be consid- 
The benefits which are saved to Navy ered as service for any purpose, mem- 
enlisted members upon acceptance bers of Armed Forces who are about 
of temporary warrant officer com- to be retired are not entitled to take 
mission under 10 U.S.C. 5596(f) are accrued annual leave in lieu of lump- 
those specifically authorized by sum payment, there being no indi- 
law; therefore, in the absence of any cation in the act or its legislative 
provision in Armed Forces Leave history of an intent to confer on 
Act of 1946, 37 U.S.C. 3la-39, which member the right to elect to continue 
authorizes cash settlement to any in active duty status for the period 
member who is discharged for pur- of his accrued leave after an ad- 
pose of accepting a commission or ministrative decision has been made 
warrant or entering into an enlist- to effect his discharge or release from 
ment in his respective branch of COW Gk diinndtnceciceceins -- 545 
Armed Forces, a temporary commis- Without pay status—authority—a prograr 
sioned warrant officer who is dis- whereby Army officers would be granted 
charged from enlisted status to ac- excess leave, without pay or allowances, 
cept permanent commission is not to attend law schools at own expense 
entitled to a lump-sum payment for and during summer vacations would be 
accrued leave to his credit at that ordered to Army installations to receive 
iit nc cedccedcursavdesseancons 622 military training and perform military 
Use v. cash duty would not be improper in view of 
An administrative action which de- authority of Secretary under 37 U.S.C. 
nied the request of Navy officer to 33(b) to place officers in excess leave 
use 45 days’ accrued leave at the status without pay and allowances and 
time he was placed on temporary dis- in view of fact that no appropriated 
ability retired list following release funds would be used for any of law school 
to inactive duty, with compensa- Gis tdtbtecciteihetisisdiens 505 


tion in cash for 60 days’ accrued 
leave, was a proper exercise of ad- 
ministrative discretion under Sec. 
4(c), Armed Forces Leave Act of 


MEDICAL TREATMENT 
Private— District of Columbia, firemen, etc. 
(See District of Columbia, firemen and 
policemen, hospital and medical costs) 








770 INDEX DIGEST 


MILEAGE 
Guides for official distances—computation 
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Page 





of distances not shown—although mileage 
authorized under sec. 1 of Administrative 
Expenses Act of 1946, as amended, 5 
U.S.C. 73b-1, for transportation of house 
trailers of civilian employees incident to 


is regarded as travel on public business 
entitling member to travel and trans- 
portation allowances on mileage and 
per diem basis as authorized by Joint 
Travel Regs.; however, the responsi- 
bility of U.S. Govt. in such cases is 
limited to providing for appearance 
of accused member at designated place 


Public business travel necessity—Con. 
upon demand, and the member may 
not be considered as remaining in 
travel status for purpose of entitlement 
to travel and transportation allow- 


Separation prior to expiration of enlistment 
to enter on duty as officer 
Navy enlisted members who hold tem- 
porary warrant officer commissions, 
W-1, upon acceptance of permanent 
commissions have the same rights as 
those holding temporary warrant offi- 
cer commissions, W-2 through W-4, so 


permanent change of station is in lieu of ances while at such place_............ 218 
all other reimbursement, so that employee The costs of travel of member of Armed 
who was required to have house trailer Forces, who had been returned to mil- 
transported by commercial steamship be- itary control under Administrative 
tween certain points in Alaska, where Agreement between Japan and the 
there is no roadway and no standard U.S., from military installation to 
mileage guide for determination of dis- designated place for psychiatric evalu- 
tances, may not be reimbursed for the cost ation, in connection with Japanese 
of the steamship transportation, he is criminal prosecution of member, con- 
entitled to reimbursement upon mileage stitute an expense incident to represen- 
basis for entire distance between old and tation before judicial tribunal within 
new station in Alaska, even though part of contemplation of 10 U.S.C. 1037, the 
distance was by water and portions of dis- legislative intent of which was to au- 
tance are not shown in mileage guides.... 594 thorize, regardless of military status 
Military personnel and independently of any question of 
Governmentconveyance public business, such expenditures as 
Expense reimbursement are actually necessary to provide ade- 
The hourly flying fee charged Air quately for defense of the accused, in- 
Force officer by the Air Force cluding cost of travel by accused when 
Academy Aero Club for use on of- necessary in preparation of his defense; 
ficial travel of aircraft loaned to the however, nothing in the law or its legis- 
Club may be considered reimburs- lative history authorizes commutation 
able travel expense item under par. of such expenditures on mileage and 
4406 of Joint Travel Regs., which per diem basis, therefore the member is 
provides that, in unusual circum- entitled to reimbursement of amounts 
stances, where expenses of operation expended by him in performing the 
of Govt. conveyances are incurred travel. B-140660, Oct. 8, 1960, modi- 

the traveler may be reimbursed_... 587 itis cltcinndieacidhedesttedces». S00 
“Tie-down” fees—charges paid for Reenlistment or extension of enlistment— 
protection and safeguard of Air while on leave, etc., after detachment 
Force Academy Aero Club aircraft from old station—since effective date of 
left overnight at commercial] airports permanent change of station orders 
when Govt. facilities are not avail- which permit members of uniformed 
able—may be considered as in the services leave or delay en route to new 
nature of storage expenses which are station is determined by adding amount 
reimbursable under par. 4406 of of leave or delay to the date of member’s 
Joint Travel Regs. when Govt. con- detachment, plus travel time author- 
veyance is used for official travel... 587 ized in case of Navy member whose 
Public business travel necessity enlistment extension becomes effective 
In view of responsibility assumed by the while on authorized leave prior to effec- 
U.S. under NATO Status of Forces tive date of orders changing duty sta- 
Treaty and the Japanese Administra- tion from sea duty assignment to sta- 
tive Agreement to return to host gov- tion in U.8., the vessel from which 
ernment upon demand any accused member is detached remains his duty 
member of U.S. Armed Forces released station prior to effective date of orders 
to custody of U.S. military authorities, and is regarded as place of enlistment 
the travel of an accused member under extension for election of enlistment travel 
competent orders from duty station to allowance and when vessel is operating 
place of trial by foreign court, or to off U.8. coast on date of enlistment ex- 
some other place for purpose of releas- tension travel allowance is computed on 

ing his custody to foreign government, i aiaas cde hetacgetenatncdsancnss 317 
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Military personnel—Cont inued 
Separation prior to expiration of enlist- 
ment to enter on duty as officer—Con. 
that they are entitled to mustoring-out 
pay but are not entitled to lump-sum 
leave or mileage allowances unless for 
mileage payment there is a showing 
that discharge occurred ut expiration 
of a period of enlistment...........- < 
Since temporary warrant officer com- 
missions have no prescribed terms, 
a Navy enlisted member who holds 
such commission when he is discharged 
to accept a permanent commission 
may not have such separation or re- 
lease regarded as occurring at “oxpira- 
tion of enlistment or prescribed term 
of service’ within mileage allowance 
provisions in par. 4157-4 of Jt. Travel 
Regs., in absence of showing that he 
was discharged at expiration of period 

for which he had enlisted. 


MILITARY PERSONNEL 


Cadet, midshipmen, ete. 
Status 
Acceptance by enlisted member of Naval 
Reserve of appointment as midship- 
man in Naval Reserve on Sept. 16, 
1946, terminated member's enlisted 
status, even though certificate of dis- 
charge was not issued to member, in 
view of prohibition in regulations 
promulgated pursuant to section 9, 
Naval Reserve Act of 1938, 52 Stat. 
1177, against appointment of enlisted 
Naval Reserve members as midship- 
men in Naval Reserve while retaining 
their enlisted status, which regulations 
are valid statutory regulations having 
force and effect of law; and, therefore, 
member may not have included, in 
computation of service for basic pay 
purposes, Naval Reserve enlisted 
service which was served concurrently 
with service as midshipman. .--.-...- 
Appointment of enlisted member of 
Naval Reserve as midshipman in 
Naval Reserve, as distinguished from 
appointment as midshipman or cadet 
to one of military academies, merely 
continues member in Naval Reserve 
and does not make him a member of 
any other naval or military organiza- 
tion within meaning of sec. 4, Naval 
Reserve Act of 1938, 52 Stat. 1176, 
which prohibits membership of Naval 
Reserve members in any other naval 
or military organization . ..........- 5 
Issuance of discharge certificate to 
enlisted member of Naval Reserve for 
purpose of retroactively changing date 
of discharge to day prior to date of 
member’s appointment as midship- 
man in Naval Reserve docs not change 
member’s rights in any way because, 
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Cadet, midshipmen, ete.—Cont inue:d! 
Status—Continued 
under statutory regulations which 
barred enlisted members in Naval 
Reserve from appointment as mid- 
shipmenin Naval Reserve while retain- 
ing enlisted status, acceptance of 
appointment as midshipman termi- 
nated member’s enlisted status_-__.._- 
Debts—remission—enlisted members’ debts 
incurred in officer status—to deny to en- 
listed members of Navy, who are given 
temporary appointments as limited duty 
officers, debt remission benefits applicable 
to enlisted personnel while they are hold- 
ing such temporary officer commissions 
would “abridge their rights or benefits’”’ 
as enlisted members contrary to specific 


protection granted such members under 


10 U.S.C. 5596 while they are in dual officer- 
enlisted status; therefore, it is proper for 
See. of Navy under 10 U.S.C. 6161 to remit 
debts incurred by Navy members either 
during enlisted or temporary officer status 
and notwithstanding that members are 
serving as temporary officers ............- 
Deceased. (See Decedents’ Estates, pay, 
ete., due military personnel’ 
De facto 
The holding of dual status as retired mem- 
ber of Regular Marine Corps and as 
member of State Air National Guard is 
incompatible in view of conflicting re- 
sponsibilities of the two statuses, and 
Atr National Guard regulation which 
prohibits enlistment in that organiza- 
tion of persons receiving retirement pay 
from any branch of Armed Forces con- 
stitutes complete bar to valid Air 
National Guard enlistment of retired 
Regular Marine Corps enlisted member; 
therefore, member’s retired status was 
not terminated upon purported enlist- 
ment in Air National Guard, and he is 
entitled to retired pay except for those 
intervals when he received greater 
amounts in connection with Air 
National Guard service which may be 
considered as having been rendered in a 
Ric ccdsincmcwitniitininns 
The de facto rule which permits retention 
of erroneous payments of pay and allow- 
ances received by members of uniformed 
services in good faith while in a de facto 
status may not be extended to permit 
retention of additional or special pay 
received in good faith but contrary to 
requirements of statutory regulations, 
particularly when such pay is authorized 
only upon compliance with specifie pro- 
visions of law or regulation; therefore, 
demolition duty pay received in good 
faith but not pursuant to competent 
orders assigning member to demolition 
duty, as required by regulations issued 


473 
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De facto—Continued 
pursuant to sec. 204(a), Career Compen- 
sation Act of 1949, 37 U.S.C. 235, may not 
be retained under de facto rule... ........ 

Dependents—transportation. (See Transpor- 
tation, dependents, military personnel) 

Discharges. (See Discharges and Dismis- 
sals) 

Dual enlistments in differeni services. (See 
Enlistments, dual) 

Dual payments—National Guard and re- 
tired pay—the holding of dual status as 
retired member of Regular Marine Corps 
and as member of State Air National 
Guard is incompatible in view of con- 
flicting responsibilities of the two statuses, 
and Air National Guard regulation which 
prohibits enlistment in that organization 
of persons receiving retirement pay from 
any branch of Armed Forces constitutes 
complete bar to valid Air National Guard 
enlistment of retired Regular Marine 
Corps enlisted member; therefore, mem- 
ber’s retired status wes not terminated 
upon purported enlistment in Air Na- 
tional Guard, and he is entitled to retired 
pay except for those intervals when he 
received greater amounts in connection 
with Air National Guard service which 
may be considered as having been rendered 
Cp IIIs biscicecdancsivccncece 

Duties—servants, stewards, etc.—the re- 
striction against the assignment of stew- 
ards to officers who are not assigned 
public quarters in regulations implement- 
ing 10 U.S.C. 7579 does not prevent utili- 
zation of a steward assigned to duty in 
public quarters of an officer for the per- 
formance of other authorized duties and, 
in absence of anything in the law or 
regulations which would preclude the 
ordering of a steward to temporary duty 
for performance of other authorized duties 
where assignment does not constitute an 
assignment to an officer not assigned pub- 
lie quarters, such temporary duty for per 
diem purposes is proper; therefore, if an 
officer determines that it is necessary that 
his assigned steward accompany him on 
tours of inspection for performance of 
temporary duty which involves duties 
authorized for steward group rates, the 
steward may be paid per diem while In 
Sic cccivsdsvcccsccccvsscsdccin 

Enlisted v. officer status 
Temporary officer status 

To deny to enlisted members of Navy, 
who are given temporary appoint- 
ments as limited duty officers, debt 
remission benefits applicable to en- 
listed personnel while they are holding 
such temporary officer commissions 
would “abridge their rights or bene- 
fits’ as enlisted members contrary to 
specific protection granted such mem- 


642 


61 


Enlisted v. officer status—Continued 

Temporary officer statas— Continued 
bers under 10 U.S.C. 5596 while they 
are in dual officer-enlisted status; 
therefore, it is proper for Sec. of Navy 
under 10 U.S.C. 6161 to remit debts 
incurred by Navy members either 
during enlisted or temporary officer 
status and notwithstanding that mem- 
bers are serving as temporary officers. 
Although under 38 U.S.C. 2101(b)(1) 
mustering-out pay may not be paid 
to temporary commissioned warrant 
officers discharged after Jan. 31, 1958, 
under 10 U.S.C. 5596(f), rights or 
benefits of enlisted Navy members 
are not changed or abridged upon 
acceptance of temporary warrant 
officer appointment; therefore, ac- 
ceptance of temporary warrant officer 
commission by Navy enlisted member 
cannot abridge the right he had to 
mustering-out pay at time of discharge 
so that when member’s temporary 
commission is terminated upon ac- 
ceptance of permanent commission, 
the member is entitled to mustering- 
Since temporary warrant officer com- 
missions have no prescribed terms, a 
Navy enlisted member who holds 
such commission when he is dis- 
charged to accept permanent commis- 
sion may not have such separation 
or release regarded as occurring at 
“expiration of enlistment or prescribed 
term of service” within mileage allow- 
ance provisions in par. 4157-4 of Jt. 
Travel Regs., in absence of showing 
that he was discharged at expiration 
of period for which he had enlisted .... 
The benefits which are saved to Navy 
enlisted members upon acceptance of 
temporary warrant officer commis- 
sion under 10 U.S.C. 5596(f) are those 
specifically authorized by law; there- 
fore, in absence of any provision in 
Armed Forces Leave Act of 1946, 37 
U.8.C. 31a-39, which authorized cash 
settlement to any member who fs 
discharged for purpose of accepting a 
commission or warrant or entering 
into an enlistment in his respective 
branch of Armed Forces, a temporary 
commissioned warrant officer who is 
discharged from enlisted status to 
accept permanent commission is not 
entitled to lump-sum payment for 
accrued leave to his credit at that 
Warrant officera—Navy enlisted mem- 
bers who hold temporary warrant officer 
commissions, W-1, upon acceptance 
of permanent commissions have the 
same rights as those holding temporary 
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Enlisted v. officer status—Continued 
warrant officer commissions, W-2 
through W-4, so that they are entitled 
to mustering-out pay but are not en- 
titled to lump-sum leave or to mileage 
allowances unless for mileage payment 
there is a showing that discharge oc- 
curred at expiration of a period of en- 
NE cnnitdtigresnininticiiinniainens 

Enlistments. (See Enlistments) 

Exchange officer program—per diem. (Sce 

Subsistence, per diem, military personnel, 
temporary duty, on board vessels, for- 


eign) 
Gratuities. (See Gratuities) 
Household effecte—transportation. (See 


Transportation, household effects) 
Ingane and incompetents—absence without 
leave—for absence without leave of men- 
tally incompetent enlisted member of uni- 
formed services to be excused as unavoid- 
able under sec. 4(b), Armed Forces Leave 
Act of 1946, as amended, 37 U.S.C. 33(b), 
the absence not only must be unavoidable 
insofar as enlisted man is concerned but 
must be unavoidable insofar as Govt. is 
concerned, the test being whether absence 
could have been prevented by member or 
by military authorities’ exercise of due 
diligence in attempting to discover, ap- 
prehend and return member to military 
control; therefore, when unauthorized ab- 
sence of mentally incompetent enlisted 
member could not have been prevented by 
member or military authorities and is 
excused as unavoidable, the member is 
entitled to pay and allowances for excused 
leave periods... 


Leave. (See Leaves of Absence, military 
personne}) 
Mileage. (Nee Mileage, military personnel) 


Mustering-out pay. 
tering-out pay) 
Pay. (See Pay) 
Per diem. (See Subsistence, per diem, mil- 
itary personnel) 
Personal property loss, etc. 


(See Gratuities, mus- 


(See Property, 


private, service with military depart 
ments) 

Quarters allowance. (See Quarters Allow- 
ance) 


Record correction 

Discharge change as entitlement to re- 

enlistment bonus retention 
A correction of military records of mem- 
ber of Army changing an other than 
honorable discharge imposed by court- 
martial sentence—which under par. 
9-82(9) Army Regs. 37-104 is a basis for 
recoupment of any unearned reenlist- 
ment bonus—to a general or honorable 
discharge constitutes a rescission of that 
part of sentence of court-martial which 
imposed original discharge under other 
than honorable conditions and, unless 


366 


Record correction-- Continued 

Discharge change as entitlement to reen- 
listment bonus retention— Continued 

there has been a corresponding correc- 
tion of individual’s basic military ree- 
ords altering the reason for separation 
when the separation was, in fact, the 
result of person’s own misconduct, no 
right to retain the unearned reenlist- 
ment bonts arises as a result of correc- 
Wcainin seewes cine eomandetein 
The correction of military records under 
10 U.S.C. 1552 to change bad conduct 
discharge of member of uniformed 
services to a certificate of general dis- 
charge has not altered the fact that the 
member's separation from service was 
the result of his own misconduct and, 
therefore, such change does not give 
rise to any right to return any part 
of the unearned reenlistment bonus 
paid to the member. - utitine 
nder reenlistment bonus recoupment 
provisions of 37 U.S.C. 238(a) and 239(f) 
applicable to members of uniformed 
services who voluntarily or as the 
result of their own misconduct fall to 
complete their terms of enlistment, a 
change in type or nature of discharge 
from other than honorable to general 
under honorable conditions or to honor- 
able when member's separation from 
service actually resulted from the indi- 
vidual’s own misconduet is not sufli- 
cient to overcome the reason for 
separation—misconduct—and,  there- 
fore, recoupment of the bonus is re- 
quired under law; however, if the 
military record of member is further 
corrected under 10 U.S.C. 1552 to show 
that the individual was not separated 
by reason of own misconduct, recoup- 
ment is not required.................. 
The change of undesirable discharge to 
general or honorable discharge of mem- 
ber of uniformed services who was 
originally separated from the service 
as a result of misconduct does not af- 
fect member’s liability for refund of 
unearned reenlistment bonus required 
under 37 U.S.C. 238 and 239. ......... 
The mere reference in findings of dis- 
charge review board under 10 U.S.C. 
1553 or by correction of records board 
under 10 U.S.C. 1552 to particular Air 
Force or Ariny regulation as basis on 
which former member of uniformed 
services should have been separated 
from active service—when particular 
regulation to which reference is made 
does not exclusively pertain to in- 
voluntary and nonmisconduct separa- 
tions—does not effectively relieve such 
member of liability under 37 U.S.C. 
238 and 239 to refund unearned re- 
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Record correction— Continued 
Discharge change as entitlement to re- 


Finality—the 


enlistment bonus retention— Continued 
enlistment bonus upon change of 
character of discharge if actual facts of 
record, remaining unchanged, clearly 
establish that early separation was in 
fact voluntary or result of member’s 
iba ciinucccnecacéucsen 
provisions of 10 U.S.C. 
1552(a), which make correction of mili 
tary records final and conclusive on 
all officers of U.S., except when procured 
by fraud, go only so far as to make facts, 
as set out in the corrected record, final 
and conclusive, and nothing in those 
provisions or in 10 U.S.C. 1552(¢e), which 
provides that acceptance of military 
records correction settlement shall fully 
satisfy the claim concerned, may be con- 
strued to make overpayment based on 
such corrected facts binding upon Govt., 
nor is there any other provision which 
would exempt payments based on cor- 
rection of records from usual rule under 
which Govt. mav recover 
payments 


erroncous 


Overpayment liability 


The rule that neither Federal Govt. nor 
the States may impair or divest vested 
rights, exeept in legitimate exercise of 
police power and that retrospective 
laws or administrative action dis- 
turbing or destroying such vested 
rights or creating new obligations with 
respect to past transactions are invalid, 
is not for application where member of 
uniformed services seeks and obtains 
correction of military records to be- 
come entitled retroactively to pay and 
allowances as chief warrant officer 
rather than as enlisted man when by 
reason of such correction member will 
become indebted to Govt. because of 
receipt of greater payments in enlisted 
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18, 1960, pursuant to 10 U.S.C. 1552, 
which nullified discharge on May 19, 
1958, of Air Force chief warrant officer 
for twice having failed of promotion 
under 10 U.S.C. 564, the member, who 
enlisted in Regular Air Force as master 
sergeant on May 20, 1958, is entitled 
only to pay and allov. ances applicable 
to warrant officer pay grade for périod 
May 20, 1958, to Mar. 17, 1960, the date 
preceding date of correction action, 
which action had effect of retaining 
member in active duty status as chicf 
warrant officer for period May 20, 195s, 
toa year after Mar. 18, 1960, and, since 
amount due based on a corrected 
record is less than amount paid to 
member, he must refund difference 


491 


116 


502 


Record correection—Continued 
Overpayment liability—Continued 


between amount due on corrected 
record and greater amount reccived 
incident to separation as chief warrant 
officer and subsequent enlistment as 
TORTS IOITG  cndcccnccnccieownsincn 
When a member of uniformed services 
seeks and obtains correction of military 
record under 10 U.S.C. 1552 and the 
record as corrected does not disclose a 
factual basis for a right to particular 
benefit, under laws applicable during 
period involved in corrected record, 
the member may retain only the 
amount which is proper and Govt. 
may collect resulting overpayment_._. 


Pay rights 


Although correction of records of enlisted 
member of uniformed services to show 
reenlistment on Sept. 25, 1957, was 
silent as to term of years of reenlist- 
ment, the member actually did reen- 
list for period oi: six years on July 9, 
1958, following the vacation of court- 
matrial sentence and member's dis- 
honorable discharge on Sept. 24, 
therefore, the record correction action 
may be regarded as advancing the 
date of enlistment but leaving un- 
changed the term so that member is 
entitled to reenlistment bonus com- 
puted on basis of 6-year term of enlist- 
ment AtCceNEdEdneeHeneeeEe one 

The correction of an enlisted member's 
records to show reenlistement imme- 
diately following discharge, although 
silent as to member’s status during 
period which elapsed between date of 
discharge and date of actual reenlist- 
ment following vacation of court- 
martial sentence, entitles member to 
all monetary benefits which would 
have accrued to him had he actually 
reenlisted immediately following dis- 
charge and served on active duty from 
that date to actual date of reenlist- 
ment, so that member is entitled to 
active duty pay and allowances, to 
accrual of leave for such period, and to 
credit for such time for longevity pur- 
poses... 


Release of Government from additional 


claims—acceptance of a settlement of 
disability retired pay by Army officer 
whose military records were corrected to 
show retirement for physical disability 
and to grant disability retired pay for 
entire possible period of entitlement, 
which settlement was less than amount 
properly due because of administrative 
error in computation, constitutes release 
by officer of claim under 10 U.S.C. 
1552(c) and precludes further payment 
to officer 


1957;- 


502 


502 


116 
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MILITARY PERSONNEL—Continued Page| MELITARY 
Reenlistment bonus. (See Gratuities, re- Retirement 








such disability constituted new 


enlistment bonus) | Reconsideration— (Continued 
Retired Final physical examination evidence— 
Contracting with Government -—contract Continued 
propriety—a contract for employment of retired pay under orders subsequent- 
retired Regular Marine Corps officer as | ly issued for disability retirement.. 419 
consultant to advise employer—a mili- Orders which revoke Army enlisted 
tary supply company—concerning Govt. member’s retirement order based 
needs and to assist in designing and man- on length of service under 10 U.S.C. 
ufacturing products for which military 3914 after its effective date are not 
departments have current or future need legally effective, assuming that 
would not itself bring consultant activi- member was advised of original 
ties within conflict-of-interset restriction orders and that he passed the final- 
in 10 U.S.C. 6112(b), which prohibits type physical examination; there- 
reecipt of any payment from U 8. during fore, since member was placed on 
such employment, so long as officer does active duty on day following effee- 
not contact Navy or allow his name to be tive date of retirement orders, he 
used for contracts resulting in sales; was properly paid active duty pay 
however, a provision in contract which and allowances until the effective 
requires officer to visit military installa- date of second retirement orders 
tions and officials brings into existence which provided for a 60 percent 
appearance of requirement for possible disability retirement, however re- 
sales activities within conflict-of-interest tired pay is for computation on 
statute and should be climinated or basis of member’s status under the 
modified to exclude contracts with in- first orders, plus any increase, if 
stallations and officials under Dept. of any, payable for duty after retire- 
Navy....-. ee bil ment. 419 
Status—dual—the holding of dual status New evidence 
as retired member of Regular Marine A change in the physical condition of 
Corps and as member of State Air a member of uniformed services 
National Guard is incompatible in view and the need for further hospitali- 
of conflicting responsibilitie: of the two zation prior to effective date of 
statuses, and Air National Guard regu- orders which directed the perma- 
lation which prohibits enlistment in nent retirement of member for 
that organization of persons receiving physical disability constituted sub- 
retirement pay from any branch of stantial new evidence sufficient to 
Armed Forces constitutes complete bar support a revocation of first retire- 
to valid Air National Guard enlistment ment order, and the member was 
of retired Regular Marine Corps enlisted properly paid disability retired pay 
member; therefore, member’s retired based on retirement orders subse- 
status was not terminated upon pur- quently issued which placed the 
ported enlistment in Air National member’s name on the Temporary 
Guard, and he is entitled to retired pay Disability Retired List pursuant to 
except for those intervals when he re- sees. 402 and 409 of Career Compen- 
ceived greater amounts in connection sation Act of 1949 419 
with Air National Guard service which The discovery of a physicai disability 
may be considered as having been ren- which might serve as basis for dis- 
dered in a de facto status... 51 «bility retirement, incident to a 
Retirement final-type physical examination re- 
Reconsideration quired pursuant to Army regula- 
Final physical examination evidence tions to be given to member of 
In case of an Army member who failed uniformed services prior to effective 
to pass a final-type physical exami- date for the member’s retirement 
nation required by Army regula- based on length of service, consti- 
tions, incident to application for tutes new evidence which warrants 
retirement based on years of service, revocation of existing retirement 
and who was hospitalized on what orders; therefore, the member’s 
was to have been the effective date original retirement will be consid- 
of nondisability retirement. with ered as revoked and his subsequent 
disability which subsequently re- retirement for disability rosngeiined 
sulted in retirement for disability, for seteed Lem COTO: Lee 
poses. 37 Comp. Gen. 19, modified. 419 


Six months’ death. (See 
months’ death) 
Station allowances, (See Station 


ances, military personnel) 


ae ee Gratuities, six 
evidence which justified the revoca- 


tion of orders for nondisability re- 
tirement, and member is entitled to 


Allow- 
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Status—dual—to deny to enlisted members of 


Navy, who are given temporary appoint- 
ments as limited duty officers, debt remts- 
sion benefits applicable to enlisted person- 
nel while they are holding such temporary 
officer commissions would “abridge their 
rights or benefits” as enlisted members 
contrary to spectfic protection granted such 
members under 10 U.S.C. 5596 while they 
are in dual officer-enlisted status; there- 
fore, it is proper for See. of Navy under 10 
U.S.C. 6161 to remit debts incurred by 
Navy members either during enlisted or 
temporary officer status and notwithstand- 
ing that members are serving as tempo- 
rary officers ‘ oo 

Training—graduate study—uniform allow- 
ance. (See Uniforms, military personnel, 
officers, reservists, qualification) 

Travel expenses. (See Travel 
military personnel) 


expenses, 


MISCELLANEOUS RECEIPTS 


Special account r. miscellaneous receipts 

Contract refunds—although excess costs 
recovered from a defaulting contractor 
or his surety under Capehart housing 
construction contract, which is subject 
to maximum cost limitation in sec. 506 of 
act of Sept. 28, 1951, 12 U.S.C. 1748i, may 
not be used to reimburse the appropria- 
tion obligated for the project, such excess 
costs need not be considered in compu- 
tation of the statutory maximum cost 
limitation and when an administrative 
determination is made that surety is lia- 
ble on account of contractor's failure to 
perform for at least all the costs in ex- 
cess of the limitation, there would be no 
objection to contracting agency exercis- 
ing an option for completion of the sec- 
ond phase of work under the reprocure- 
ment contract - ; - . 

Debt collections by General Accounting 
Office. (See Debt Collections, amount 
uncollectible, reporting to General Ac- 
counting Office, deposit) 

Interest on foreign currencies. (See Agri- 
culture Department, foreign trade and 
assistance programs, interest) 


NATIONAL GUARD 


Property loss while on inactive training duty. 
(See Property, private, serviee with mili- 
tary departments, inactive, ete.) 

Retired officers performing State National 
Guard duty. (See Pay, retired, concurrent 
State National Guard pay) 

State—emergency declaration requirements — 
in absence ofauthority in Washington State 
Civil Defense Act for calling out military 
forces to fight a critical forest fire and any 
indication that it was the intent of the 
Governor to order out State National 
Guard, such National Guard members 
who voluntecred as fire fighters at request 
of State Director of Civil Defense and who 


460 


590 


have not received any pay from State may 
be paid by Dept. of Agriculture for such 
services to same extent as other individuals 
recruited for fighting forest fire_..._. 


OATHS: 


Employees—exemption— other than constitu- 
tional officers—alien scientists who are law- 
fully appointed to departmental service 
under delegated authority by subordinate 
officials of department are not regarded as 
officers of U.S. in constitutional sense to 
be required to take oath specified for such 
officers in see. 1757, R.S., 5 U.S.C. 16, and, 
therefore, such alien scientists may be 
paid compensation for service notwith- 
standing that oath has not been taken; 
however, the secretary of department may 
by regulation require such oath as he deems 
necessary and appropriate. -_........ 


OFFICERS AND EMPLOYEES 


Compensation. 
Death or injury 
Disability compensation and military re- 
tired pay 
A warrant officer who, when retired as a 
nonregular member of Army, held 
permanent rank of chief warrant offi- 
cer in Army Reserve, although he had 
never served on active duty as reservist 
at any time but had served under tem- 
porary chief warrant officer appoint- 
ment authorized pursuant to 10 U.S.C. 
8448(c) (2) which accords such tempor- 
ary officers same benefits as members 
of Army on active duty, is regarded 
as receiving retired pay rights under 
10 U.S.C. 3448 for Regular Army 
officers and is not entitled to benefits 
for Reserve officers in 5 U.S.C. 30r(e), 
so that holding in Tawes v. U.S., 
Ct. Cl. No. 318-58, permitting mem- 
bers of reserve components to recoive 
retired pay concurrently with com- 
pensation under Federal Employees’ 
Compensation Act, is not for applica- 
tion and member may not be paid re- 
tired pay withheld while he received 
compensation for an injury under 
Federal Employees’ Compensation 
Act c e pondanas 
Payment of medical and hospital ex- 
penses under Federal Employees 
Compensation Act, 5 U.S.C. 751, et 
seq., for injury sustained by civilian 
employce who is in receipt of retired 
pay as retired member of U.S. Coast 
Guard 
compensation payable to employce in 
installments, or a commutation there- 
of, over period of disability so that dual 
compensation prohibition in 5 U.S.C. 
757(a) against receipt of any other pay 
during period installment payments 
are being made for disability is not for 


(See Compensation) 


is to be distinguished from 


Page 
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Death or injury—Continued 

Disability compensation and military re- 
tired pay—Continued 

application, and payment of employ- 
ee’s hospital and medical expenses 
dees not require withholding of mem- 
ER BON BD cnccuvtconessescuciaens 
Debtsto the United States—satisfaction—the 
reemployment of an employee by the same 
agency some 14 months after voluntary 
resignation prior to completion of a re- 
quired period of service, in accordance 
with a training agreement which obligated 
the trainee to pay training costs for failure 
to serve required period following the 
training course, does not obligate the 

Govt. to refund training costs collected 

from employee, the obligation of the em- 

ployee under the training agreement being 

extinguished upon payment of the cost 

and the transaction closed ..__- 
Health benefits, etc. 

Alien employees—even though Sec. of 
State has not issued any regulation auth- 
orizing combined life insurance and pen- 
sion plan and a health and medical plan 
for alien employees under sec. 444, For- 
eign Service Act of 1946, 22 U.S.C. 889, 
& medical and hospital plan for the bene- 
fit of alien employees hired by U.S. 
Armed Forces in Bermuda, which plan 
is in accord with prevailing employment 
practices substantially followed by local 
employers, may be established under 
sec. 444, the legislative history of the 
section indicating intent to allow Govt. 
agencies to establish uniform employ- 
ment practices provided they are con- 
sistent with public interest and coordi- 
nated with other agencies in locality; 
however, in absence of showing that 
combined life insurance and pension 
plan is customary loca! practice, such 
plan may not be established 

Insurance carriers’ liability for Govern- 
ment furnished, etc., services—under sec. 
12(e) of the act of Sept. 1, 1916, asamended 
by sec. 3 of Policemen and Firemen’s 
Retirement Disability Act amendments 
of 1957, the Dist. of Col. has an obliga- 
tion to pay for private medical and 
hospital services of members of the 
White House police force for injuries or 
diseases contracted in the performance of 
duty, and such obligation is not depend- 
ent upon the existence or nonexistence 
of a contract of health insurance that the 
police nay have taken under the Federal 
Employees ITea!th Benefits Act of 1959; 
therefore, the Dist. of Col. having paid 
the cost of medical and hospital services 
of members of White House police, the 
obligation is discharged and the mem- 
bers’ insurance carrier is not liable for 
reimbursing the Dist. of Col. to the 
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Health benefits, ete.— Continued 
extent of the members’ health benefits 
INGUGNGD DOD sis ccseivccinntcccnassuacs 

Per diem effect. (See Subsistence, per 
diem, illness, ete., hospitalization at 
Government expense) 

Leaves ofabsence. (See Leaves of Absence) 

Liability—judgment against. (See Courts, 
judgments, decrees, etc., against officers 
and employees) 

Life insurance 

Airplane travel. (See Travel Expenses, 
insurance premiums) 

Alien employees—even though Sec. of 
State has not issued any regulation 
authorizing combined life insurance and 
pension plan and a health and medical 
plan for alien employees under sec. 444, 
Foreign Service Act of 1946, 22 U.S.C. 
889, a medical and hospital plan for the 
benefit of alien employees hired by U.S. 
Armed Forces in Bermuda, which plan 
is in accord with prevailing employment 
practices substantially followed by local 
employers, may be established under 
sec. 444, the legislative history of the 
section indicating intent to allow Govt. 
agencies to establish uniform em- 
ployment practices provided they are 
consistent with public interest and 
coordinated with other agencies in 
locality; however, in absence of showing 
that combined life insurance and pension 
plan is customary local practice, such 
plan may not be established..........--. 

Overseas- foreign differentials and overseas 
allowances. (See Foreign Differentials 
and Overseas Allowances) 

Per diem. (See Subsistence, per diem) 

Presidential appointees. (See Leaves of 

Absence, lump-sum payments, transfers, 

leave entitlement) 

Status 

Agriculture county committee personnel— 
notwithstanding that employees of 
county committees established under 
see. 8(b) of Soil Conservation and 
Domestic Allotment Act are now 
covered by Civil Service Retirement Act 
and their agricultural service prior to 
coverage is creditable for retirement pur- 
poses under 5 U.S.C. 2252(h) (3), neither 
sec. 203(a) of Annual and Sick Leave Act 
of 1941 nor see. 3 of Civil Service Retire- 
ment Act makes service other than 
Federal Govt. service (except service 
with Pan American Sanitary Bureau) 
creditable for leave accrual purposes; 
therefore, agricultural county committee 
employees are not employees of Federal 
Govt. for leave accrual and, if such em- 
ployees are subsequently employed in 
Federal service, the agricuiture county 
committee service is not creditable in de- 
termination of annual leave accrual rights 
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Status—Continued 


Delegate. appointment authoriiy—alicn 
scientists who are lawfully appointed to 
departmental service under delegated 
authority by subordinate officials of 
department are not regarded as officers 
of U.S. in constitutional sense to be re- 
quired to take oath specified for such of- 
ficers in sec. 1757, R.S., 5 U.S.C. 16, and, 
therefore, such alien scientists may be 
paid compensation for service notwith- 
standing that oath has not been taken; 
however, the secretary of department 
may by regulation require such oath as 
he deems necessary and appropriate - - . 
Grantees under international information, 
etc., programs 
The overseas service of an individual 
who is employed under grant agree- 
ment by binational center—a private, 
autonomous orgainzation—established 
under authority of sec. 203, U.S. 
Information and Edneational Ex- 
change Act of 1948, 22 U.8.C. 1448, 
and who, subsequently, is appointed 
to Foreign Service position in U.S. 
Information Agency may not be 
counted as part of “‘continuous service 
abroad,”’ required under sec. 933(a), 
Foreign Service Act of 1946, 22 U.8.C., 
1148(a), for entitlement to home leave 
after completion of two years’ contin- 
uous service required under sec 933, 
Foreign Service Act of 1946, 22 U.S.C. 
1148(a), for entitlement to home leave 
after completion of two years’ contin- 
uous service, regulations governing 
grantee-service specifically providing 
that grantees have neither Foreign 
Service nor civil service status 
and benefits differing from those pro- 
vided for Federal employees a 
A retired Army officer receiving retired 
pay who is employed overseas at a 
binational center—a private autono- 
mous orgainization established pur- 
suant to sec. 203, U.S. Information 
and Educational Exchange Act of 1948, 
22 U.S.C. 1448—under a grant agree- 
ment which provides for periodic 
payments to grantee but does not 
contemplate type of duty usually 
arising in an employer-employee re- 
lationship or reflect the concept to 
bring grantees within statutes appli- 
cable to Federal employees does not, 
by virtue of grant agreement, hold an 
office or position prohibited or re- 
stricted by dual compensation and 
dual office acts, 5 U.S.C. 59a; id. 62, 
and, since grant is for discharge of 
contractual duties not belonging to an 
“officer or clerk” in 5 U.S.C. 69 and is 
not for “extra services” for the U.S. in 


etc., programs—Continued 
5 U.S.C. 70, those prohibitions are not 
for application so that officer may re- 
ecive retired pay concurrently with 
grant. 


Training 
Agreement status—employees who were 


hired with oral understanding that pur- 
suant to training agreements they would 
be promoted at stated intervals follow- 


ing successful completion of training 


courses but who, due to administrative 
delay, did not receive promotions on 
dates specified, do not have an enforce 
able contractual right to promotions on 
the specified dates under agreements 
which were more in nature of agency 
policy rather than a firm commitment; 
therefore, the action of the agency in 
processing retroactive promotions for 
employees is in contravention of long- 
standing rule that personnel action may 
not be made retroactively  effec- 
tive to increase the right of an em- 
ployee to compensation...............-- 


Authorization, ete., requirements—the 


requirement in sec. lla, Govt. Em- 
ployees Training Act, that employees 
selected for training in non-Govt. facili- 
ties shall, prior to such assignment for 
training. enter into written agreements 
implies an advance authorization for 
such training by appropriate adminis- 
trative official prior to training and, in 
absence of authority for retroactive ap- 
proval of such training, payment for 
expenses of employee who was under- 
going training prior to both the request 
for and the administrative approval of 
the request for training and who was 
not required to execute written agree- 
ment must be denied... __-.. 


Legal training prohibition 


Military personnel in nonpay staius— 
a program whereby Army officers 
would be granted excess leave, without 
pay or allowances, to attend law 
schools at own expense and during 
summer vacations would be ordered 
to Army installations to receive 
military training and perform military 
duty would not be improper in view 
of authority of Secretary under 37 
U.S.C. 33(b) to place officers in excess 
leave status without pay and allow- 
ances and in view of fact that no ap- 
propriated funds would be used for any 
law school expenses . . = ée 

Off-duty exception—the off-duty training 
exception in sec. 517 of Dept. of Defense 
Appropriation Act, 1961, 72 Stat. 532, 
which preculdes use of appropriated 
funds for training in any legal pro- 
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Grantees under international information 
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Training—Continued 

Legal training prohibition—Continucd 
fession, applies to members of uni- 
formed services who are in active 
military status and contempora- 
neously furthering their education on 
own time wiile not engaged in military 
duties but such exception is not appli- 
cable to legal training program for 
Regular officers who are in excess leave 
status without pay and’ allowances 
while attending law courses for purpose 
of qualifying as lawyers and, therefore, 
payment of tuition for such training 
comes within prohibition and may not 
oi sces tice ce ec ieee 
Special courses—the enrollment in law 
refresher courses by Marine Corps 
officers who hold law degrees and the 
taking of bar examinations must be 
‘considered as for the purpose of 
qualifying officers as lawyers and there- 
fore within the prohibition in sec. 517 
of Dept. of Defense Appropriation Act, 
1961, 74 Stat. 352, against the use of 
appropriated funds for training in any 
legal profession so that pay and allow- 
ances, per diem, travel expenses and 
tuition for such officers attending law 
refresher courses and taking bar exam- 
inations may not be authorized__._._. 
Service requirement — reemployment 
effect—the reemployment of an employee 
by the same agency some 14 months after 
voluntary resignation prior to completion 
of a required period of service, in accord- 
ance with a training agreement which 
obligated the trainee to pay training 
costs for failure to serve required period 
following the training course, does not 
obligate the Govt. to refund training 
costs collected from employee, the obliga- 
tion of the employee under the training 
agreement being extinguished upon pay- 
ment of the cost and the transaction 
closed - - 
Transportation or per diem — computation — 
maximum allowance for transportation 
of dependents and household effects 
under sec. 10, Government Employees 
Training Act, 5 U.S.C. 2309, to civilian 
employee whose training at overseas 
university will include period of travel 
away from university is based on aggre- 
gate per diem allowance employee 
foregoes to receive transportation bene- 
fits for immediate family and effects, so 
that period employee-trainee is in travel 
status away from university and in 
receipt of per diem may not be included 
to increase maximum amount payable 
for transportation expenses of family 
and household effects. ............-.---. 
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Cancellation afier effective date—orders 
which revoke Army enlisted member’s 
retirement order based on length of serv- 
ice under 10 U.S.C. 3914 after its effective 
date are not legally effective, assuming 
that member was advised of original 
orders and that he passed the final-type 
physical examination; therefore, since 
member was placed on active duty on day 
following the effective date of retirement 
orders, he was properly paid active duty 
pay and allowances until the effective 
date of second retirement orders which 
provided for a 60 percent disability re- 
tirement, however retired pay is for com- 
putation on basis of member’s status 
under the first orders, plus any increase, 
if any, payable for duty after retirement_- 

Cancellation prior to effective date—the dis- 
covery of a physical disability which 
might serve as basis for disability retire- 
ment, incident to a final-type physical 
examination required pursuant to Army 
regulations to be given to member of 
uniformed services prior to effective date 
for the member’s retirement based on 
length of service, constitutes new evidence 
which warrants revocation of existing re- 
tirement orders; therefore, the member's 
original retirement will be considered as 
revoked and his subsequent retirement 
for disability recognized for retired pay 
computation purposes. 37 Comp. Gen. 
19, modified. ......... Bis,» Seadlintalatn~ dthsans 

Competency—the de facto rule which permits 
retention of erroneous payments of pay 
and allowances received by members of 
uniformed services in good faith while in 
a de facto status may not be extended to 
permit retention of additional or special 
pay received in good faith but contrary 
to requirements of statutory regulations, 
particularly when such pay is authorized 
only upon compliance with specific pro- 
visions of law or regulation; therefore, 
demolition duty pay received in good 
faith but not pursuant to competent 
orders assigning member to demolition 
duty, as required by regulations issued 
pursuant to sec. 204(a), Career Compen- 
sation Act of 1949, 37 U.S.C. 235, may not 
be retained under de facto rule........-.-. 

Conclusiveness of orders v. facts—orders is- 
sued by Air Force Reserve which directed 
Air Force Reserve officer to active duty 
for 36 mos. under Air Force Institute of 
Technology program, whereby AFROTC 
distinguished graduates are offered Reg- 
ular commissions for graduate education 
and orders, dated three days after member 
entered on active duty at school, which 
appointed member to a Regular Air Force 
commission must be considered together 
to give effect to the intent of Air Force 
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ORDERS — Continued 
education program so that the orders to 
extend active duty in the Reserve when 
member anticipated receipt of Regular 
commission may not be regarded as 
coming within uniform allowance pro- 
visions of sec, 305, Career Compensation 
Act of 1949, as amended, 37 U.S8.C0, 255, 
to entitle member to uniform allowance 
for active duty as Reserve officer in excess 
of 90 days..... damessbicnie te 

Effective date—leave, delay en route to new 
station—since effective date of permanent 
change of station orders which permit 
members of uniformed services leave or 
delay en route to new station is determined 
by adding amount of leave or delay to the 
date of member’s detachment, plus travel 
time authorized in case of Navy member 
whose enlistment extension becomes effec- 
tive while on authorized leave prior to 
effective date of orders changing duty 
station from sea duty assignment to sta- 
tion in U.S., the vessel from which mem- 
ber is detached remains his duty station 
prior to effective date of orders and is 
regarded as place of enlistment extension 
for election of enlistment travel allowance 
and when vessel {is operating off U.S. 
coast on date of enlistment extension travel 
allowance is computed on such basis_..__. 






PAY 


Absence without leave—excused—basie—for 
absence without leave of mentally incom- 
petent enlisted member of uniformed 
services to be excused as unavoidable 
under sec. 4(b), Armed Forces Leave Act 
of 1946, as amended, 37 U.S.C. 33(b), the 
absence not only must be unavoidabie 
insofar as enlisted man is concerned but 
must be unavoidable insofar as Govt. is 
concerned, the test being whether absence 
could have been prevented by member or 
by military authorities’ exercise of due 
diligence in attempting to discover, 
apprehend and return member to military 
control; therefore, when unauthorized 
absence of mentally incompetent enlisted 
member could not have been prevented by 
member or military authorities and is 
excused as unavoidable, the member is 
entitled to pay and allowances for excused 
In 5 wk bcvutandncnwcskcccdasesse 

Active duty—training duty—extension for 
disability, injury, ete.—a member of 
uniformed services who, while on active 
duty for training for a specified period 
under 50 U.8.C, 1013(c) or other authority, 
becomes physically disabled to perform 
further active duty may be retained on 
active duty, without necessity for issuance 
of amended orders to extend ordered 
period of active duty, for such time as is 
required to determine eligibility for retire- 





539 


317 


Page | PAY —Continued 


INDEX DIGEST 


ment or disability retirement pay or to 
complete necessary physical disability 
processing in event a determination of 
eligibility is made, and such retention is 
proper also in cases where disability occurs 
at a time near end of ordered period of 
duty, and such member is entitled to basic 
pay for any period by which ordered 
period of active duty is so extended_.__..- 
Additional—demolition duty—orders—the de 
facto rule which permits retention of 
erroneous payments of pay and allowances 
received by members of uniformed services 
in good faith while in a de facto status may 
not be extended to permit retention of 
additional or special pay received in good 
faith but contrary to requirements of 
statutory regulations, particularly when 
such pay is authorized only upon com- 
pliance with specific provisions of law or 
regulation; therefore, demolition duty pay 
received in good faith but not pursuant to 
competent orders assigning member to 
demolition duty, as required by regula- 
tions issued pursuant to sec. 204(a), 
Career Compensation Act of 1949, 37 
U.S.C. 235, may not be retained under 
de facto rule... 
Foreign duty 
Off United States coast stations— whether 
an artificial island (Texas Towers) 
located approximately 40 miles off the 
coast of the U.S. on the outer conti- 
nental shelf may be considered as 
outside continental U.S. would require 
clarifying legislative or judicial action 
in view of provisions of the Outer 
Continental Shelf Lands Act, 43 
U.S.C. 1331, which evidence a Con- 
gressional intent to extend the jurisdic- 
tion, an to some extent the area of the 
U.S. to include such artificial islands 
on the outer continental shelf; there- 
fore, in absence of an authoritative 
court decision, payment of foreign duty 
pay to enlisted persons of uniformed 
services for duty on such artificial 
islands is too doubtful to be authorized; 
however, if regulations for specia! pay 
for sea duty issued by the President, 
pursuant to 37 U.S.C. 237, are 
broadened to include in the definition 
of sea duty the type of duty on such 
island, payment of special pay would 
I iaitabitbnisccntblaccaiciccasans 
Philippines—Since sec. 26, Career 
Compensation Act of 1949, 37 U.S.C. 
237, clearly authorizes payment of 
foreign duty pay to enlisted members 
of uniformed services while on duty 
in any place beyond continental! limits 
of the U.S. or in Alaska, an enlisted 
member on duty in the Philippines is 
entitled to foreign duty pay regardless 
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PAY—Continued 
Additional—Foreign duty—Continued 

of status as Philippine national or 

residence in Philippines, the restric- 

tion in sec. 729, Department of Defense 

Appropriation Act, 1955, against pay- 

ment of foreign duty pay to enlisted 

members who are residents of the U.S. 

territory or possession in which they 

are serving, not being applicable to 
ee Seidl - 
Sea duty 
Vessel repair, etc., periods 

Tor purposes of crediting Navy en- 
listed members with special sea duty 
pay during periods when messing or 
berthing facilities, or both, are tem- 
porarily out of operation for vessel 
alteration and repair under sec. 2(a) 
(1) (ii) of E.O. No. 10821, vessel re- 
pair and alteration periods not in 
excess of 90 days may be considered 
temporary; however, when altera- 
tions and repairs will close messing 
or berthing facilities aboard a vessel, 
so that enlisted members will have 
to be messed or berthed ashore for a 
continuous period in excess of 90 
days, such period may not be con- 
sidered temporary and no special 
sea duty pay for any part of the time 
may be allowed : 

Navy enlisted members who were 
being berthed and subsisted ashore 
while vessel was undergoing a 7- 
month overhaul (Mark If FRAM) 
program and who were receiving sea 
duty pay, under E.O. No. 60821 for 
vessel alteration periods during 
which messing or berthing facilities 
are temporarily out of operation, 
when an administrative determina- 
tion was made on July 28, 1960, that 
sea duty pay in such extended over- 
haul cases should terminate when 
general mess on vessel ceases opcra- 
tion, may have sea duty credits ad- 
justed from July 28, 1960, without 
any retroactive checkage, in absence 
of any definition of term “‘temporar- 
ily” in the Executive order or any 
specific limitation on time for sea 
duty pay in such cases._............ 

Court-martial sentences 

Ambiguities, etc.—effect—a court-martial 
sentence issued Jan. 22, 1959, which re- 
duced a master sergeant, pay grade E-7, 
to ‘grade of sergeant first class,’’ which 
title at that time carried pay grade of E-7 
because of changes in titles and pay 
grades effected by act of May 20, 1958, is 
at least an ambiguous sentence, and 
under the rule that ambiguity in court- 
martial sentence should be resolved in 
favor of accused, the purported reduc- 
tion must be regarded as a nullity 


Page | PAY—Continued 
Court-martial sentences—Continued 
Death sentences 
Enlistment expiration 
An enlisted member of uniformed 
services who dies subsequent to ex- 
piration of enlistment and while 
prisoner in confinement pending 
appellate review of court-martial 
sentence of death, which under sub- 
pars. (a) and (d) of Art. 71, Uniform 
Code of Military Justice, 10 U.S.C. 
71, remained unexecuted because it 
had not been approved by the Pres- 
ident, is a member whose right to 
pay ceased upon expiration of en- 
listment and, since death occurred 
during nonpay status, the surviving 
parent is not entitled to six months’ 
death gratuity authorized under 10 
U.S.C. 1475(a)(1), to survivors of 
members who die while on active 
duty or while performing authorized 
travel to or from active duty......-. 
An enlisted member of uniformed 
services who dies subsequent to ex- 
piration of enlistment and while 
prisoner in confinement pending 
appellate review of an unexecuted 
court-martial sentence is regarded as 
having enlistment expire by opera- 
tion of law rather than as result of 
imposition of court-martial sentence 
then pending appellate review, so 
that the issuance after the member's 
death of a court-martial order by 
See. of Army to restore the rights, 
benefits, privileges and property of 
which the deceased may have been 
deprived by virtue of findings of 
guilty and sentence could not have 
effect of placing member i. a pay 
status after expiration of enlistment 
to permit payment of arrears of pay 
for the following period of confine- 
ment or of death gratuity........... 
Retired 
Annuity elections for dependents 

Annulment of widow’s remarriage—the 
effect of Nevada court decree annulling 
& marriage contracted in Hawaii by 
widow of Army officer, who before his 
death had elected survivorship annu- 
ity on her behalf, is governed by Ne- 
vada law, in absence of showing that 
law of Hawaii—place where marriage 
was contracted—was alleged and 
proved in Nevada proceedings and 
under law of Nevada, which provides 
that annulment of marriage obtained 
by fraud is void from time of its nullity, 
the annulment is prospective only; 
therefore, widow is considered to have 
been married until issuance of annul- 
ment decree and lost all rights to annu- 

ity on date of her marriage 





782 INDEX DIGEST 
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Retired—Continued 
Annuity elections for dependenis— Con. 


Page | PAY—Continued 
Reitred—Continued 
Annuity elections for dependents— Con. 


Termination 
Temporary disability retired list 
Refund of deductions 

A Fleet reservist who, after place- 
ment on temporary disability 
retired list and election of re- 
duced retired pay to provide sur- 
vivorship annuity for depend- 
ents, is removed from temporary 
disability retired list upon find- 
ing that he is physically fit for 
duty and resumes his status in 
Fleet Reserve may have such re- 
moval regarded as removal for 
reason other than for retirement 
or grant of retired pay for refund 
of annuity deductions under 10 
U.S.C. 1439, notwithstanding 
that annuity benefits exceeded 
cost of term insurance during 
period on disability retired list - - 

A member who, after placement on 
temporary disability retired list 
and election of reduced retired 
pay to provide for survivorship 
annuity for dependents, is found 
physically fit for duty, and dis- 
charged for immediate reenlist- 
ment is regarded as having name 
removed for reason other than 
retirement or retired pay under 
annuity refund provisions in 10 
U.S.C. 1439 and is entitled to 
refund of difference between 
deductions from retired pay for 
dependents’ annuity and cost of 
term insurance equal to protec- 
tion provided for dependents 
during period while he was on 
temporary disability retired list . 
refund under 10 U.S.C. 1439, to 
member whose name was re- 
moved from temporary disabil- 
ity retired list, of difference be- 
tween deductions from retired 
pay for dependents’ annuity 
and cost of term insurance equal 
to protection provided for de- 
pendents during period member 
was on list nullified the opera- 
tion of survivorship annuity 
option system for that period 
insofar as deductions from re- 
tired pay were concerned; hence, 
when member, after period of 
active duty, is transferred to 
Fleet Reserve, he is regarded as 
being retired on following day 
and that day is date for compu 
tation of cost of annuity election 
on basis of member’s gross re- 
tainer pay and ages at that time 
in accordance with options origi 
nally elected by member 


Termination—Continued 
Temporary disab‘lity retired iist—Con. 
Refund of deductions—Continued 
The provision for re-evaluation of 
survivorship annuity costs in 
case of member of uniformed 
services whose name is removed 
from temporary disability re- 
tired list for any reason other 
than retirement or grant of re- 
tired pay, within purview of 10 
U.S.C. 1439, necessarily requires 
new computation when member 
again becomes eligible for retired 
or retainer pay, whether imme- 
diately or not, and such com- 
putation should be made on 
basis of options originally elected 
by member, but cognizance 
should be taken of such changed 
factors as gross retainer or retired 
pay, ages, and disability, or 
nondisability as of date of eligi- 
bility for retainer or retired pay. 
The removal of name of member of 
uniformed services from tempo- 
rary disability retired list alter 
he had elected to receive reduced 
retired pay to provide survivor- 
ship annuity for dependents, due 
to finding that member was 
physically fit for duty, is not 
removal for retirement or grant 
of retired pay merely because 
member is immediately oligible 
for retired or retainer pay, the 
removal being accomplished 
without regard to member's 
eligibility for retired or retainer 
pay; and, therefore, member is 
entitled under 10 U.S.C. 1439 to 
a refund of difference between 
amount by which retired pay 
was reduced to provide for 
dependents’ annuity and cost of 
amount of term insurance equal 
to protection provided for 
dependents during period 
member was on temporary 
disability retired list............ 
Time for modification or revocation 
effect—temporary disability retired 
list—transfer of member of uniformed 
services to temporary retired list 
within period of less than five years 
from date change or revocation was 
made in survivor annuity election 
under 10 U.S.C. 1431(c) does not 
affect five-year period of time during 
which modification or revocation of 
election must have been in existence 
before it can become effective and, 
upon return of member to active list, 
situation with respect to election modi- 
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PAY —Continued 
Retired—Continued 
Annuity elections for dependents— Con. 
fication or revocation is same as it 
would have been had member never nation for promotion— Continued 
been placed on temporary disability Higher grade retired pay—Con. 
retired list so that time on retired list tive statement that disability 
and after restoration to active duty which caused retirement was first 
may be counted for purposes of five- determined to be of a disqualifying 
year period, and initiation of new nature as result of physical exami- 
election and waiting period is not nation given in connection with 
i iiiicnddeassetetmadeenan. 2 effecting officer’s temporary pro- 
Concurrent State National Guard pay— motion from lieutenant to lieu- 
the holding of dual status as retired mem- tenant commander brings the par- 
ber of Regular Marine Corps and as ticular facts within purview of 
member of State Air Nationa] Guard is Leonard and Fredrickson cases (131 
incompatible in view of conflicting Ct. Cl. 91; 133 id. 890) under which 
responsibilities of the two statuses, and examinations having direct and 
Air National Guard regulation which substantial bearing in connection 
prohibits enlistment in that organiza- with effecting promotions can be 
tion of persons receiving retirement pay considered promotion examina- 
from any branch of Armed Forces con- tions for retired pay based on 
stiti.tes complete bar to valid Air National higher rank pursuant to 5th pro- 
Guard enlistment of retired Regular viso of sec. 402(d), Career Com- 
Marine Corps enlisted member; there- pensation Act of 1949, 37 U.S.C. 
fore, member’s retired status was not STBE) CUED EE) sevice tcstccssece 
terminated upon purported enlistment The decision of Apr. 8, 1959, in 
in Air Nationa! Guard, and he is entitled Williams v. U.S., Ct. Cl. No. 173- 
to retied pay except for those intervals 57, that physical examination 
when he received greater amounts in given to naval officer, about whose 
connection with Air National Guard physical condition Navy had in- 
service which may be considered as stituted an inquiry in connection 
having been rendered in a de facio status. with effecting promotion, consti- 
Disability tuted a promotion physical ex- 
Disability found prior to physical exami- amination for purposes of 5th 
nation for promotion proviso of sec. 402(d), Career Com- 
The express language in 10 U.S.C. pensation Act of 1949, was based 
1372, which authorizes advancement on the particular facts and cir- 
of members of uniformed services on cumstances peculiar to that case 
retired list because of physical dis- alone, and in view of that ho!ding, 
qualification only if the disqualifi- all others must likewise be consid- 
cation is discovered as result of ered on own merits, that is, wheth- 
physical examination for promotion, er under the particular facts and 
is clear and unambiguous and does circumstances of the individual 
not require consideration of extrane- ease concerned, the physical ex- 
ous matters for purposes of statutory amination actually received may 
construction; therefore, a Marine reasonably be viewed for purposes 
Corps officer who was transferred to of 5th proviso in sec. 402(d) as 
temporary disability retired list consituting physical examination 
without having been given promo- given in connection with effecting 
tion physica] examination incident promotion 
to selection for temporary promotion Length of service requirement 
to grade of major, under 10 U.S.C. The Court of Claims in Williams v. 
5751(b) (4), is not regarded as having U.S., Ct. Cl. No, 173-57, decided 
disability discovered as result of Apr. 8, 1959, recognized that the 
physical examination for promotion length of service requirements for 
for entitlement to retired pay based eligibility for temporary promo- 
on grade of major_--_-- tions under sec. 402(d), Career 
Higher grade retired pay Compensation Act of 1949, did not 
Although the disability for which have to be spelled out in a statute 
naval officer was placed on perma- but could be prescribed by Navy 


nent disability retired list was directive in case involving tem- 
: ; : porary promotion authorized un- 
initially found to exist during an 


der act of July 24, 1941 
examination the day before exami- 
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Retired— Continued 
Disability—Continued 
Disabliity found prior to physical exami- 


The fact that all officers of the line 
nation specifically denominated as 
& promotion examination, the posi- 


listed in Navy directive issued in 
July 1951 for promotion to lieu- 
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Retired—Continued 





Disability—Continued 
Disability found prior to physical exam- 
ination for promotion—Continued 
tenant commander had held their 
then current rank of lieutenant in 
the line from July 1, 1944, justifies 
conclusion that temporary promo- 
tions of line Heutenants to grade 
of lieutenant commanders on July 
5, 1951, under the directive were 
based upon length of service “in 
rank” to bring officers within 
cumulative service eligibility 
requirements of sec. 402(d), 
Career Compensation Act of 1949, 
and, therefore, a naval officer 
whose disability for which he was 
retired was first determined to be 
disqualifying as the result of pro- 
motion physical examination may 
receive retired pay of higher grade 
pursuant to sec, 402(d) on basis of 
promotion from lieutenant to 
lieutenant commander under such 
directive.......... edeinateneenen 
Discharge effect—the discharge of a 
Marine Corps officer under 10 U.S.C. 
1203 by direction of Sec. of Navy be- 
cause of physical disability of less than 
20 percent, subsequently determined 
to have been 30 percent, may not— 
under the well-established principle 
in Palen v. United States, 19 Ct. Cl. 389 
(1884) that an executed discharge by 
competent authority may not be re- 
voked even though it is subsequently 
determined that such discharge should 
not have been issued—be considered as 
having been based on a mistake of law 
or manifest error; therefore, the officer 
having been discharged is regarded as 
civilian and there is no authority for 
placement of the individual on tem- 
porary disability retired list under 10 
Election of retired pay—time limitation— 
the five-year period prescribed in sec. 
411, Career Compensation Act of 1949, 
for members of uniformed services 
theretofore retired for physical dis- 
ability to elect to qualify for disability 
retired pay under 1949 law or to re- 
ceive retired pay computed by one of 
two methods prescribed in sec. 511 of 
the act expired on Oct 1, 1954, and, 
therefore, member of uniformed serv- 
ices who submitted a sec. 411 election 
subsequent to Oct. 1, 1954, because he 
was in active duty status at that time 
having been previously recalled from 
inactive status on retired list, acquired 
no right to have retired pay computed 
under either of options in sec, 411; 
accordingly, member's retired pay is 
for computation under 10 U.S.C, 


Page 


249 





INDEX DIGEST 


PAY—Continued 
Retired—Continued 
Disabifity—Continued 


Erroneous placement on temporary re- 
tired list—a change in the physical 
condition of a member of uniformed 
services and the need for further 
hospitalization prior to effective date 
or orders which directed the perma- 
nent retirement of member for physical 
disability constituted substantial new 
evidence sufficient to support a revo- 
cation of first retirement order, and 
the member was properly paid dis- 
ability retired pay based on retirement 
orders subsequently issued which 
placed the member’s name on the 
Temporary Disability Retired List 
pursuant to secs. 402 and 409 of Career 
Compensation Act of 1949. ........... 

Other retirement benefitea—Navy mem- 
ber who was retained on active duty 
after transfer to Fleet Reserve and 
subsequently retired for disability 
under secs, 402(b) and 402(f), Career 
Compensation Act of 1949, rather 
than being released to inactive duty 
as member of Fleet Reserve, is re- 
garded as having been retired for 
physical disability with rights for 
determination on basis of law relating 
to disability retirements; therefore, 
constructive minority and short-term 
longevity service creditable under 
Naval Reserve Act of 1938 to Fleet 
reservists has no effect on retirement 
under 1949 act, and there is no basis 
to transfer member to retired list 
under 10 U.S.C. 6331 and advance 
him to higher rank under 10 U.S.C. 
6151 when he had been previously 
retired and advanced to such rank at 
that tlme............. ese 

Re-retirement—the holding of Court of 
Claims in Heinlein v, U.S,, Ct. Cl. 
No, 459-50, Dec. 1, 1960, that member 
of uniformed services who did not 
have service in military or naval 
forces prior to Nov, 12, 1918, and who, 
after retirement for disability, serves 
on active duty and is again retired is 
entitled to have inactive time on re- 
tired list prior to recall to active duty 
included in computation of disability 
retired pay under sec. 402(d), Career 
Compensation Act of 1949, as a result 
of member’s election under sec. 411 of 
the act, will be followed as precedent 
in settlement of claims by individuals 
who, as result of a ‘'411” election qual- 
ifying for increased disability -retired 
pay computed under sec. 402(d), the 
requirement tor service prior to Nov. 
12, 1918, no longer being of any con- 
sequence in application of re-retire- 
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Effect ofact of September 1, 1954, prohib- 


ment concept under sec. 402(d) of 1949 


Warrant officers—a warrant officer, 
Army of U.S., who was relieved from 
duty for disability in temporary grade 
of chief warrant officer, AUS, and 
certified as being entitled to retire- 
ment pay under sec. 5, act of Apr. 3, 
1939, which did not confer retired 
status on member but authorized a 
pay more in the nature of a pension 
predicated on disability without rela- 
tion to continued service may not be 
regarded as warrant officer “hereto- 
fore or hereafter retired for disability,” 
within meaning of sec. 203(c), Army 
and Air Force Vitalization and Re- 
tirement Equalization Act of 1948, to 
be entitled to retired pay on higher 
temporary grade of chief warrant 


Effect of act of September 1, 1954, prohibit- 


ing payment to persons convicted of 
certain offenses 

Since offense of using Govt. motor ve- 
hicle for personal purposes for which 
member of uniformed services was 
convicted by court-martial must be 
regarded, in view of admission con- 
tained in signed stipulation introduced 
in evidence in proceedings, as offense 
committed as result of authority, 
influence or power exercised by in- 
dividual as military officer and since 
offense constituted unlawful taking of 
a motor vehicle without actual or im- 
plied consent of owner it is analagous 
to a civil offense punishable under sec. 
22-2204, Dist. of Col. Code and is, 
therefore, the conviction of an offense 
within purview of act of Sept. 1, 1954, 
5 U.S.C. 2281, which prohibits pay- 
ment of retired pay to member 
Evidence—when no evidence is pre- 
sented at a court-martial trial because 
member enters plea of guilty but doc- 
uments submitted by defense in ac- 
cordance with presentencing proce- 
dure show that felony was committed 
in exercise of some authority within 
the meaning of act of Sept. 1, 1954, 
5 U.S.C. 2282, which prohibits pay- 
ment of retired pay to individuals con- 
victed of felonies, such evidence may 
be considered, if consistent with 
charges; therefore, evidence at presen- 
tencing proceedings of member which 
shows that while performing duties as 
mail clerk he stole a letter and check 
from the mails and fraudulently en- 
dorsed check—offenses for which he 
was convicted—brings member within 


iting paymentto persons convicted of 
certain offenses—Continued 
prohibition of 1954 act and precludes 
receipt of retired pay 


Felony determination 


Punishment for submission of false 
statements on matters within juris- 
diction of departments and agencies 
of U.S., prescribed in 18 U.S.0. 1001 
being a fine of $10,000 or imprison- 
ment of not more than five years, or 
both, brings offense within definition 
of felony in 18 U.8.C. 1, which defines 
felony as any offense punishable by 
death or imprisonment for term ex- 
ceeding one year; therefore, a convic- 
tion under 18 U.S.C, 1001 is convic- 
tion of “felony” as that term is used 
in cl. 2, see. 1, act of Sept. 1, 1954, 
which precludes payment of annuity 
or retired pay to persons convicted 
of certain offenses 

A conviction of a Marine Corps officer 
by General Court-Martial for theft 
of currency in amount of $500 from 
Marine Corps Exchange, which is 
punishable by confinement up to 5 
years, is analogous to conviction of 
felony under sec. 22.2201 of the Dist. 
of Col. Code and, therefore, consti- 
tutes conviction for a felony within 
clause 2 of sec. 1 of act of Sept. 1, 1954, 
5 U.S.C. 2282, which precludes re- 
tired pay to such person, and the 
character of offense is not affected by 
the fact that funds involved were 
nonappropriated funds belonging to 
Marine Corps Exchange, and since 
at the time of offense the member 
was assigned as Assist. Exchange 
Officer of the Exchange from which 
funds were stolen, the offense must 
be regarded as having been com- 
mitted in exercise of member’s “‘au- 
thority, influence, power or privi- 
leges as an officer” within the 
meaning of the 1954 act 

The maximum imposable sentence 
by court-martial of an enlisted mem- 
ber convicted of using unauthorized 
means of communication to evade 
censorship being six months under 
par. 127(c) of Manual for Courts- 
Martial, 1951, such offense does not 
constitute a felony under 18 U.S.C. 
1, which specifies a punishment of 
death or imprisonment for a term ex- 
ceeding one year; and, therefore, the 
offense does not come within sec. 1, 
cl. 2 of act of Sept. 1, 1954, 5 U.S.C. 
2282, so as to preclude payment of 
retired pay to member 
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Effect of act of September 1, 1954, pro- 


hibiting payment to persons convicted 
of certain offenses—Continued 


Offenses after termination of service 


The act of Sept. 1, 1954, which pre- 
cludes payment of annuity or retired 
pay to persons convicted of offense, 
which is a felony, if committed in 
exercise of his authority, influence, 
power or privileges as officer or em- 
ployee of Govt., is not restricted to 
offenses committed while carrying 
out official duty but is directed 
against acts performed while in 
active service of Govt. as well as 
against acts performed after termi- 
nation of service so that the commis- 
sion of offense by member of unl- 
formed services after transfer to in- 
active status as member of Fleet 
Marine Corps Reserve or as mem- 
ber on inactive retired list is cov- 
ered by act if directly connected with 
active service 

The right of retired member of Marine 
Corps to submit claim for travel 
performed by him and his depend- 
ents, incident to selection of home 
following transfer to Fleet Marine 
Corps Reserve, is privilege directly 
related to active service, even though 
it accrues only incident to termina- 
tion of active service, as term priv- 
ilege is used in sec. 1, cl. 2, act of 
Sept. 1, 1954, which precludes pay- 
ment of annuity or retired pay to 
persons convicted of certain offenses; 
and, therefore, conviction of member 
under 18 U.S.C. 1001 of falsifying 
vouchers for such travel is conviction 
of felony committed in exercise of 
member’s privileges as officer or 
employee of U.8. within act of Sept. 
1, 1954, so that payment of retired 
pay may not be made--........_.... 


Offenses within authority, influence, 


etc., of member 

A Marine Corpsenlisted member who, 
at time of wrongfully appropriating 
Govt. vehicle, was serving as truck- 
master, which gave him ready access 
to and facilitated his taking of 
vehicle and enabled him to falsely 
and fraudulently write a document 
purported to be official pass, must be 
regarded as having committed 
offense—for which he was subse- 
quently convicted by court-mar- 
tial—while in exercise of his “au- 
thority, influence, power or privi- 
leges’’ as noncommissioned officer of 
Marine Corps as those terms are 
used in sec. 1, cl. 2(A), act of Sept. 
1, 1954, 5 U.S.C. 2282, prohibiting 


hibiting payment to persons convicted 

of certain offenses—Continued 
member convicted of such offenses, 
which are offenses analagous to those 
in sec. 22-2204 of Dist. of Col. Code 
and 18 U.S.C. 499, from receiving 
retainer pay in event of transfer to 
Fleet Marine Corps Reserve....... 

When court-martial record does not 
establish that member of uniformed 
services who was convicted on basis 
of plea of guilty, of offense cognizable 
as a felony under laws of U.S. or of 
Dist. of Col, committed offense in 
exercise of bis authority, influence, 
power or privileges as officer or em- 
ployee of Govt. within meaning of 
sec. 1, cl. 2, act of Sept. 1, 1954, 5 
U.S.C. 2282, it is neither necessary 
nor appropriate to request member 
to. furnish information concerning 
circumstances of offense to deter- 
mine whether it was committed in 
abuse of his office or position; there- 
fore, in absence of evidence in record 
that offense was committed in ex- 
ercise of member’s authority, in- 
fluence, power or privilege, payment 
of retired pay is not prohibited under 
1954 act 

Where Marine Corps enlisted member 
assigned to duty as horse patrolman 
was convicted by court-martial, 
upon plea of guilty, of wrongful ap- 
propriation of Govt. vehicle—an 
offense which is a felony—and court- 
martial record does not establish tnat 
offense was committed ‘in exercise 
of his authority, influence, power or 
privileges’ as Marine Corps mem- 
ber, as that phrase is used in sec. 
1, cl. 2, act of Sept. 1, 1954, 5 U.S.C. 
2282, nor show any apparent rela- 
tionship between duty assignment 
and opportunity to commit offense, 
payment of retired pay to member 
upon transfer to Fleet Marine Corps 
Reserve is not prohibited by act of 
Be Rl ick gh cdewndideniinke nen 


Retirement approval prior to September 


1, 1954—under the provision in clause 
3 of sec. 6 of act of Sept. 1, 1954, 5 
U.S.C. 2281(3), excluding members 
who had been awarded or granted 
retired pay prior to date of enactment 
from the prohibition against denial of 
retired pay, which provision was de- 
signed to prevent the cut-off of retired 
pay or annuities which were already 
vested rights, the secretarial approval 
on June 21, 1954, of retirement of mem- 
ber convicted of an offense within 
meaning of the prohibition to be ef- 
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PAY—Continued 
Retired—C ontinued 
Effect of act of September 1, 1954, pro- 


hibiting payment to persons convicted 
of certain offenses—C ontinued 
fective on or about Sept. 1, 1954, may 
not be regarded as giving member a 
vested right prior to Sept. 1, 1954, 
and, therefore, retired pay accruing to 
such member approved prior to but 
effective on and after Sept. 1, 1954, 
comes within the prohibition 
Election of pay computation method 
Most favorable formula 
The holding in Louis E. Fagan, et al. 
(Lewis L. Gover, Plaintiff No. 2) v. 
United States, Ct. Cl. No. 535-57, 
decided May 4, 1960, that Career 
Incentive Act of 1955 did not termi- 
nate the right of members of uni- 
formed services who were retired 
prior to Oct. 1, 1949—effective date 
of Career Compensation Act of 1949— 
to change method of computing 
retired pay so as to receive advan- 
tage of the more favorable of the two 
methods prescribed in sec. 511 of 
Career Compensation Act of 1949 
will be followed in settlement of sim- 
ilar claims. 37 Comp. Gen. 31, modi- 


Since the holding in Louis F. Fagan, et 
al, (Lewis L. Gover, Plaintiff No. 2) 
v. United States, Ct. Cl. No. 535-57, 
decided May 4, 1960, that the Career 
Incentive Act of 1955 did not termi- 
nate the right of a member of uni- 
formed services to change method 
of having retired pay computed so as 
to receive advantage of the more 
favorable of the two methods pre- 
scribed in sec. 511, Career Compen- 
sation Act of 1949, will be followed 
in settlement of similar cases, a re- 
tired Fleet reservist whose retired 
pay was computed prior to April 1, 
1455, the effective date of Career 
Incentive Act of 1955, under method 
(a) of sec. 511, Career Compensation 
Act of 1949, may have retired pay 
computed effective April 1, 1955, at 
the greater rate provided under 
method (b) of sec. 511 of Career Com- 
pensation Act 

Time—the failure of an enlisted member 
of Navy who was transferred to Fleet 

Reserve on Jan. 21, 1946, and who qual- 

ified for increased retainer pay under 

Naval Reserve Act of 1938, as amended 

by act of Aug. 10, 1946, to return 

executed election forms, which were 
mailed to him in June and Nov- 
ember 1947 and were not returned as 
undeliverable, together with the 
continued acceptance of retainer pay 
based on laws in effect on Aug. 9, 1946, 
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Continued 

constitute tacit election of retainer pay 
authorized by laws prior to act of Aug. 
10, 1946, and an executed election re- 
ceived from member on May 20, 1960, 
to have retainer and retired pay com- 
puted under laws in effect on and after 
Aug. 10, 1946, may not be regarded as 
timcly and valid election under sec. 
9 of act of Aug. 10, 1946, so as to entitle 
member to credit for fractional year 
of 6 months or more of service as a full 
year under sixth proviso of sec. 2 of 
act of Aug. 10, 1946. 


Fleet reservists 
Disability v. other retirement—Navy 


member who was retained on active 
duty after transfer to Fleet Reserve 
and subsequently retired for disability 
under secs. 402(b) and 402(f), Career 
Compensation Act of 1949, rather than 
being released to inactive duty as 
member of Fleet Reserve, is regarded 
as having been retired for physical dis- 
ability with rights for determination 
on basis of law relating to disability 
retirement; therefore, constructive 
minority and short-term longevity 
service creditable under Naval Re- 
serve Act of 1938 to Fleet reservists has 
no effect on retirement under 1949 act, 
and there is no basis to transfer mem- 
ber to retired list under 10 U.S.C. 6331 
and advance him to higher rank under 
10 U.S.C. 6151 when he had been pre- 
viously retired and advanced to such 
rank at that time 


Enlisted members with less than 20 


years of service—election—the fifth 
proviso of sec. 204 of Naval Reserve 
Act of 1938, which was added by sec. 
2 of act of Aug. 10, 1946 (now 10 U.S.C. 
6330) and which permits enlisted per- 
sons who qualify for transfer to Fleet 
Reserve under sec. 203 of Naval Re- 
serve Act of 1938 to elect to be trans- 
ferred under sec. 204, is written in 
broad terms and its application is not 
limited solely to those persons with 20 
years’ service who qualify for transfer 
to Fleet Reserve, even though the 
legislative history of the fifth proviso 
in sec. 204 of act of Aug. 10, 1946, refers 
to men who had completed 20 years’ 
service; therefore, a Marine Corps 
member with less than 20 years’ serv- 
ice who, after Aug. 10, 1946, qualified 
under sec, 203 for transfer to Fleet Ma- 
rine Corps Reserve may elect to be 
transferred under sec. 204 and receive 
retainer pay computed under that 
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Retired—Continued 
Fleet reserviste—C'ontinued 
Service credits 


An enlisted Navy member who was 
recalled to active duty after having 
been transferred to Fleet Reserve 
and who was placed on permanent 
disability retired list after Oct. 1, 
1949—effective date of Career Com- 
pensation Act of 1949—under author- 
ity of sec. 402(b) of that act is regarded 
as member retired because of dis- 
ability incurred while serving on 
active duty at time when he was 
entitled to have counted inactive 
service in Fleet Reserve preceding 
date of retirement in computation of 
active duty pay in accordance with 
Seliga v. U.S., 187 Ct. Cl. 710; there- 
fore, member's disability retired pay 
is properly computed on basis of 
monthly active duty basic pay of 
grade at time of retirement reflecting 
credit for inactive service in Fleet 
i iteiciicticin cs ennnsdsssssannds 

The Seliga case, 187 Ct. Cl. 710, which 
held, in common with Bailey and 
Travis cases, 134 Ct. Cl. 471 and 137 
id. 148, that, in determining rate of 
monthly basie pay for computation 
of retired pay under sec. 402(d), 
Career Compensation Act of 1949, 
there should be included all active 
and inactive service creditable for 
active duty pay at time of retirement 
was not “re-retirement”’ case since 
plaintiff was not commissioned 
officer and was retired only once; 
therefore, basic issue in all cases 
coming within scope of Seliga case 
is not that of “‘re-retirement’’ but 
whether member concerned was 
retired because of disability incurred 
while on active duty at a time when 
he was entitled to have counted 
inactive service in Fleet Reserve in 
computation of active duty pay 
(after May $1, 1942) so that member’s 
disability retired pay may be com- 
puted under sec. 402(d), on basis of 
monthly active duty basic pay at 
time of retirement including credit 
for inactive service in Fleet Reserve. 


Recomputation for active duty—under 
former sec. 516, Career Compensation 
Act of 1949, which was superseded and 
replaced by 10 U.S.C. 1402(a) without 
substantive change, it was expressly pro- 
vided that multiplier factor reflect 
years of service creditable for purposes 
of computing retired pay at time of retire- 
ment plus number of years of active duty 
performed after retirement, therefore 
multiplier factor in 10 U.S.C. 1402(a) is 


required to be established on same basis, 
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343 


Retired—Continued 
so that member of uniformed services 
who following period of active duty after 
retirement was released from service 
after Oct. 1, 1949—effective date of 
Career Compensation Act—may not 
count inactive time on retired list or 
inactive time in National Guard in 
establishing multiplier factor under 10 
ee eee en ‘ 
Re-retirement 

After October 1, 1949—notwithstanding 
that a judgment for increased retired 
pay under par. 4, sec. 15, Pay Readjust- 
ment Act of 1942, to an officer who had 
service prior to Nov. 12, 1918, but who 
was not re-retired until after Oct. 1, 
1949—the effective date of Career Com- 
pensation Act of 1949—was based solely 
on Govt.’s admission of liability, the 
matter of increased retired pay for 
period of judgment is res judicata and 
since severa) admissions of liability 
have been filed in other cases which 
present same factual situation (re-re- 
tirement subsequent to Sept. 30, 1949) 
there is no basis for further litigation as 
to period subsequent to judgment and 
payment may be made on basis of 
judgment for subsequent periods... . .- 

Application of concept 
The Seliga case, 137 Ct. Cl. 710, which 
held, in common with Bailey and 
Travis cases, 134 Ct. Cl. 471 and 137 
id. 148, that, in determining rate of 
monthly basic pay for computation 
of retired pay under sec. 402(d), 
Career Compensation Act of 1949, 
there should be included all active 
and inactive service creditable for 
active duty pay at time of retirement 
was not “re-retirement” case since 
plaintiff was not commissioned 
officer and was retired only once; 
therefore, basic issue in all cases 
coming within scope of Seliga case 
is not that of ‘‘re-retirement" but 
whether member concerned was 
retired because of disability incurred 
while on active duty at a time when 
he was entitled to have counted 
inactive service in Fleet Reserve in 
computation of active duty pay 
(after May 31, 1942) so that member's 
disability retired pay may be com- 
puted under sec. 402(d), on basis of 
monthly active duty basic pay at 
time of retirement including credit 
for inactive service in Fleet Reserve. 
The release from active duty after 
Oct. 1, 1949, effective date of Career 
Compensation Act of 1949, of retired 
Coast Guard officer who had no 
service in Armed Forces prior to 
Nov. 12, 1918, does not constitute 
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Re-retirement—Continued 
Application of concept—Continued 
“‘re-retirement” under Gordon, Field, 
and Sherfey cases (134 Ct. Cl. 840, 
141 id, 312 and td. 307, respectively), 
which are based on fourth par., sec. 
15, Pay Readjustment Act of 1942, 
or under Carhart decision of July 
13, 1959 (Ct. Cl. No. 353-57), which 
construction rests on sec. 203(f), act 
of June 29, 1948, which does not 
apply to Coast Guard officers; more- 
over, application of “re-retirement”’ 
concept in circumstances would 
render totally ineffective provisions 
of 10 U.S.C. 1402(a) which were 
specifically enacted to govern re- 
computation of retired pay of pre- 
viously retired members not covered 
by 10 U.S.C. 1402(b) and (c) who 
after recall to active duty are re- 
leased to inactive duty status on 


Fleet reservist transfer to retired list 
An enlisted Navy member who was 
recalled to active duty after having 
been transferred to Fleet Reserve 
and who was placed on permanent 
disability retired list after Oct. 1, 
1949—effective date of Career Com- 
pensation Act of 1949—under author- 
ity of sec. 402(b) of that act is 
regarded as a member retired be- 
cause of disability incurred while 
serving on active duty at time 
when he was entitled to have 
counted inactive service in Fleet 
Reserve preceding date of retirement 
in computation of active duty pay 
in accordance with Seliga v. U.S., 
137 Ct. Cl. 710; therefore, member’s 
disability retired pay is properly 
computed on basis of monthly active 
duty basic pay of grade at time of 
retirement reflecting credit for in- 
active service in Fleet Reserve...... 
The Seliga case, 137 Ct. Cl. 710, which 
held, in common with Bailey and 
Travis cases, 134 Ct. Cl. 471 and 137 
id, 148, that, in determining rate of 
monthly basic pay for computation 
of retired pay under sec. 402(d), 
Career Compensation Act of 1949, 
there should be included all active 
and inactive service creditable for 
active duty pay at time of retire- 
ment was not “re-retirement” case 
since plaintiff was not commissioned 
officer and was retired only once; 
therefore, basic issue in all cases 
coming within scope of Seliga case 
is not that of “re-retirement” but 
whether member concerned was re- 
tired because of disability incurred 
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Re-retirement—Continued 

Fleet reservist transfer to retired list— 

Continued 
while on active duty at a time when 
he was entitled to have counted 
inactive service in Fleet Reserve in 
computation of active duty pay 
(after May 31, 1942) so that mem- 
ber’s disability retired pay may be 
computed under sec. 402(d), on 
basis of monthly active duty basic 
pay at time of retirement including 
credit for inactive service in Fleet 
iis tacinditticdatinacindbéinnas 
Reservists—regular service retirement—a 
warrant officer who, when retired as a 
nonregular member of Army, held per- 
manent rank of chief warrant officer in 
Army Reserve, although he had never 
served on active duty as reservist at any 
time but had served under temporary 
chief warrant officer appointment 
authorized pursuant to 10 U.S.C. 
3448(c)(2) which accords such tempo- 
rary officers same benefits as members 
of Army on active duty, is regarded as 
receiving retired pay rights under 10 
U.S.C. 3448 for Regular Army officers 
and is not entitled to benefits for Re- 
serve officers in 5 U.S.C. 30r(c), so that 
holding in Tawes v. U.S., Ct. Cl. No. 
313-58, permitting members of reserve 
components to receive retired pay con- 
currently with compensation under 
Federal Employees’ Compensation Act, 
is not for application and member may 
not be paid retired pay withheld while 
he received compensation for an injury 
under Federal Employees Compensa- 
Ca iiicietnscdettntccsntncdsscatiesss 


Service credits 


Cadet, midshipman, etc. 
Naval Reserve 
Appointment of enlisted member of 
Naval Reserve as midshipman in 
Naval Reserve, as distinguished 
from appointment as midshipman or 
cadet to one of military academies, 
merely continues member in Naval 
Reserve and does not make him a 
member of any other naval or mili- 
tary organization within meaning of 
sec. 4, Naval Reserve Act of 1938, 
52 Stat. 1176, which prohibits mem- 
bership of Naval Reserve members 
in any other naval or military 
CI aniaicncictnntetsacncistiicnen 
Increases in military officers’ pay ac- 
counts by reason of credit for enlisted 
Naval Reserve service concurrently 
with service as midshipmen in Na- 
val Reserve are contrary to statutory 
regulation and should be discontin- 
ued; however, in view of hardship 
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Service credits— Continued 
Cadet, midshipman, ete.—Cont'!nued 
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Service credits—Continued 
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Naval Reserve—Continued 
which may result from retroactive 
adjustment of pay accounts, coliec- 
tion action will not be pressed if there 
is administrative determination that 
validating legislation will be sought 
in current session of Congress... --. 
le acceptance by enlisted member 
of Naval Reserve of appointment as 
midshipman in Naval Reserve on 
Sept. 16, 1946, terminated member's 
enlisted status, even though certifi 
cute of discharge was not issued to 
member, in view of prohibition in 
regulations promulgated pursuant 
to sec. 9, Naval Reserve Act of 1938, 
42 Stat. 1177, against appointment of 
enlisted Naval Reserve members as 
midshipmen in Naval Reserve while 
retaining their enlisted status, which 
regulations are valid statutory regu 
lations having force and effect of law; 
and, therefore, member may not 
have included, in computation of 
service lor basic pay purposes, Naval 
Reserve enlisted service which was 
served coneurrently with service 
23 midshipman. ___- eaed 
Constructive— unexpired entistment pe 
riods. (See Gratuities, reenlistment 
bonus, recoupment for fuilure to com 
plete enlistment, constructive service 
eflect) 
Enlisted service 
Action constituting en.isiment accept- 
ance—altiiough an enlistment in the 
Naval Reserve prior to discharge from 
an Army enlistment was in violation 
of seo. 4 of Naval Reserve Act of 1938, 
52 Stat. 1176, which provided that no 
member of the Naval Reserve should 
be a member of any other naval o: mi} 
itary organization except the Naval 
Militia, the member's action, after 
discharge from the Army, in notifying 
the commandant of the naval district 
concerned of his change of address and 
subsequent tour of active duty in the 
Naval Reserve may be construed as a 
ratification by the member of his en 
listment contract as of the date of noti 
fication of change of address; and 
therefore, the member may be eredited 
for longevity pay purposes with serv 
ice as an enlisted member of the Naval 
Reserve from and after date of such 
notification... ‘ ‘ aan 
Minority enlistment effect. a minor's 
legal capacity to enter into a contract 
of enlistment must be determined on 
basis of the law in effect at time of 
enlistment or attempted enlistment 
in the uniformed services, and a mili 


tary status once validly attained is not 
affected by a change in minimum age 
for enlistment; accordingly, if an en- 
listment contract was void due to en- 
listment while under minimum age 
and that age was lowerea or abolished 
before member reached such age, the 
time served after member reached the 
new minimum age or from the effective 
date of the statute effecting the change, 
if the member was over the new age on 
such date, may be counted for retire- 
ment purposes, provided that no 
action was taken by Govt. to avoid 
the enlistment contract if entered into 
without the written consent of mem- 
ber’s parent or guardian. es 


Inactive time—on retired list—retired pay 


increase purposes—the exception pre- 
scribed in sec, 202(b), Career Compensa- 
tion Act of 1949 to prohibit against 
inclusion of inactive time on retired list 
to increase retired pay is applicable to 
title IV of the act and does not apply to 
provisions of sec. 516 which were con- 
tained in title V of 1949 law; therefore, 
since sec. 516 was superseded and re 
placed by 10 U.S.C. 1402(a) without 
substantive change, inactive time on 
retired list may not be included in 
determining rate of monthly basic pay 
for computation of retired pay under 10 
U.S.C, 1402(a) 

National Guard—evidence—service as 
enlisted member of federally recognized 
unit of State National Guard constitutes 
period of enlistment in ‘National Guard” 
* * * as distinguished from membership 
in “inactive National Guard * * *” and 
thus comes within purview of sec. 202 
(a)(2), Career Compensation Act of 
1949, 37 U.S.C. 233(a)(2), and, therefore, 
such inactive National Guard service 
properly may be included in determining 
rate of monthly basic pay of member of 
uniformed services in computation of 
retired pay under 10 U.S.C, 1402(a)__-- 


On retired list—retired pay increase pur- 


poses—the holding of Court of Claims in 
Heinlein v. U.S., Ct. Cl. No. 459-59, 
Dec. 1, 1960, that member of uniformed 
services who did not have service in 
military or naval forces prior to Nov. 12, 
1918, and who, after retirement for dis- 
ability, serves on active duty and is 
again retired is entitled to have inactive 
time on retired list prior to recall to 
active duty included in computation of 
disability retired pay under sec. 402(d), 
Career Compensation Act of 1949, as a 
result of member's election under sec. 
411 of the act, will be followed as precedent 
in settlement of claims by individuals 
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Service credits—Continued 
who, as result of a “411” election 
qualifying for increased disability retired 
pay computed under sec, 402(d), the 
requirement for service prior to Nov, 12, 
1918, no longer being of any consequence 
in application of re-retirement concept 
under sec. 402(d) of 1949 act. ............ 
Status of kinds of pay—retired pay— 
although provisions in 38 U.S.C. 3203 
(a)(2)(A), respecting distribution of 
lump-sum payments to estates of veterans 
who die while receiving hospital treat- 
ment in VA facility for period of time 
during which pension, compensation, or 
retirement pay has been withheld under 
38 U.S.C. 3203(a) (1), are broad enough to 
include retired pay so withheld, retired 
pay which is administered by the par- 
ticular military service to which member 
belongs and represents remuneration for 
services rendered is to be distinguished 
from pension or compensation paid by 
VA; and, therefore, retired pay with- 
held under 38 U.S.C. 3203(a) (1), as well 
as current unpaid retired pay due 
deceased member, is for distribution 
by the military service in accordance 
with 10 U.S.C. 2771 


PAYMENTS 


Absence or unenforceability of contracts 
Quantum valebat 
A claim for cost of work performed on 
uncompleted and undelivered units 
at time an invalid contract was 
canceled because it contained material 
deviations from specifications and 
award was contrary to advertised 
procurement statute, 10 U.S.C. 
2305(c), when such work did not result 
in any benefit to Govt. may not be 
paid in view of judicial precedent for 
denial of recovery on quantum valebat 
basis when Govt. does not receive any 
tangible benefit from contractor. -_. ... 
Refusal on the part of Govt. to accept 
delivery of cloth which did not con- 
form to specifications precludes pay- 
ment to contractor on any legal basis, 
the right of recovery on a quantum 
ralebat basis being proper only when 
Govt. has received something from 
Ci kivctnie cn yisdcatseuncas case 
Actual cost v. flat rate—quarters allowance. 
(See Quarters Allowance, civilian 
employees overseas, actual expense r. 
flat rate) 
Advance—military dependent travel. (See 
Transportation, dependents, military 
personnel, advance payment) 


PHOTOGRAPHS, ETC. 


Award, etc., purposes—cash or honorary 
awards by non-Federal organizations do 
not come under Government Employees’ 
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PHOTOGRAPHS, ETC.—Continued 


Incentive Awards Act, 5 U.S.C. 2121, et 
seq., Which authorizes awards to be made 
by Federal agencies and by the President; 
therefore, expenses for photographs of 
employee, incident to nomination for 
“career service award” by National Civil 
Service League, a nonpartisan citizens’ 
organization, may not be regarded as 
necessary expense under Awards Act to be 
paid by Govt 


POST OFFICE DEPARTMENT 


Employees—leaves of absence—military— 
with respect to substitute postal employees 
in field service who, prior to enactment of 
P.L. 86-559, approved June 30, 1960 (which 
changed military leave from calendar to 
fiscal year basis), were entitled under sec. 
29(a) of act of Aug. 10, 1956, 70A Stat. 632, 
as amended by sec. 13 of act of Sept. 2, 1958, 
72 Stat. 1557, 5 U.S.C. 30r, to military leave 
not in excess of 80 hours during any calen- 
dar year, based on 1 hour for each period 
aggregating 26 workhours in calendar year 
preceding that in which they were ordered 
to training duty, the wse of military leave, 
in recognition of the concept of leave earned 
through service, is postponed to July 1, 
1961, when leave accruals earned during 
fiscal year 1961 not to exceed 80 hours will 
be available for use in fiscal year 1962; thus, 
leave accruals for calendar year 1959 and 
first half of 1960 are not lost............... 

Mail—transportation—air transportation of 
regular mail—although statements in con- 
gressional committee reports that Post- 
master General does not have authority 
under prior statutes to transport ordinary 
first-class mail by air, when there has been 
a judicial determination that there is exist- 
ing statutory authority for transportation 
of regular mail by air when such trans- 
portation is determined to be more effi- 
cient or economical and when basie dis- 
tinction between “air mail service” and 
regular mail service is not impaired, should 
not be lightly disregarded, they cannot 
overcome judicial determination of effect 
of statutes nor afford proper legal basis 
for change in construction of existing 
statutes; however, in view of congressional 
expressions, expansion of airlift program 
for first-class mail is not advisable ........ 


PRESIDENT 


Executive orders—authority—although the 
Office of Architect of the Capitol—a part 
of the Legislative Branch of Govt.—in the 
letting of contracts for construction and 
other work is not required to include the 
mandatory nondiscrimination clause pro- 
vided in E.O. No. 10925, Mar. 6, 1961, 
which was issued pursuant to general 
Executive powers of the President under 
the Constitution rather than pursuant to 
Congressional directive. such nondis- 
crimination clauses may be included in 
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PRESIDENT—Continued 


contracts executed by Architect of the 
Capital without violating sec. 3709, R.S., 
41 U.S.C. 5, which requires contracts to be 
awarded on basis of maximum possible 
competition 


PROPERTY 


Private 
Damage, loss, etc.—loaned to Govern- 
ment—damage—although record re- 
garding use of foam generating equip- 
ment, which was lost while on loan to 
extinguish fire in privately owned coal 
mine, does not unequivocally establish 
that main purpose of operation was re- 
search and experiment in mine fires to 
permit use of Federal funds to reimburse 
owner of equipment for its loss and to 
overcome restriction against expenditure 
of Federal funds for privately owned 
mines in sec. 4(b), act of Aug. 31, 1054, 
30 U.S.C. 554(b), in view of representa- 
tions that research with foam equipment 
was being carried on at time of fire and 
that there were emergent conditions, no 
objection will be made to payment from 
1960 Interior Dept., Bureau of Mines ap- 
propriations for safety for loss of equip- 
ment, provided that payment will not 
exceed estimated fair market value of 
equipment. B-143493, Aug. 12, 1960, 
overruled 
Service with military departments—inac- 
tive training duty with National Guard— 
inactive training duty performed by 
members of Army National Guard and 
Air Force National Guard—which are 
reserve components of the Armed Forces 
of the U.S.—comes within term “‘serv- 
ice” in 10 U.S.C. 2732, which authorizes 
the payment of claims of member of 
Army, Navy or Air Force for personal 
property lost or damaged “incident to 
his services;” therefore, claims of mem- 
bers of Air National Guard for personal 
property lost or damaged while on train- 
ing or other duty under 32 U.S.C. 316, 
502, 505 are for consideration under 10 
U.S.C, 2732 
Public 
Damage, loss, etc. 
General average (See General Average) 
Value determination—in determination 
of the value of a piece of reconditioned 
equipment, which was demolished 
while being transported under Govt. 
bill of lading, a settlement based on 
market value of equipment at desti- 
nation, less a depreciation allowance 
for period of life expectancy of the 
equipment, without consideration for 
the fact that equipment immediately 
prior to shipment had been recondi- 
tioned and extensively overhauled 
would not be proper; therefore, an 
amount determined by the adminis- 
trative agency based on reconditioning 


INDEX DIGEST 


PROPERTY — Continued 


Public—Continued 
Damage, loss, etc.— Continued 
process which is shown to have ex- 
tended the useful life of the equipment 
will be accepted as correct 
Surplus—transfer to Government agen- 
cies—authority—caricellation of contract 
between GSA and a state school district 
for purchase of surplus Federal property 
so that land may be assigned to Dept. of 
HEW for conveyance to school district, 
under authority in sec, 203(k) (1), Federal 
Property and Administrative Services 
Act of 1949, 40 U.S.C, 484(k) (1), for such 
conveyances for educational purposes, is 
not improper as surrender of vested 
right or modification of contract prejudi- 
cial to U.S. in view of specific statutory 
authority for conveyance and fact that 
title to property is stillin U.S. and school 
district has not paid purchase price 
agreed to in contract 


PUBLIC LANDS 


Sale contract rescission—cancellation of 
contract between GSA and a state school 
district for purchase of surplus Federal 
property so that land may be assigned to 
Dept. of HEW for conveyance to school 
district, under authority in sec. 203(k) (1), 
Federal Property and Administrative 
Services Act of 1949, 40 U.S.C, 484(k)(1), 
for such conveyances for educational pur- 
poses, is not improper as surrender of 
vested right or modification of contract 
prejudicial to U.S. in view of specific statu- 
tory authority for conveyance and fact 
that title to property is still in U.S. and 
schoo! district has not paid purchase price 
agreed to in contract 


QUARTERS ALLOWANCE 


Civilian overseas employees—actual expenses 
0. flat rate—the fact that the long-continued 
practice of providing quarters allowances 
to civilians stationed in foreign areas on 
actual expense basis, but subject to speci- 
fied maximum limitation, was recognized 
in congressional committee reports when 
Overseas Differentials and Allowances 
Act, 74 Stat. 792 (Public Law 86-707, ap- 
proved Sept. 6, 1960), was enacted, is not 
viewed as limiting clear statutory authori- 
ty vested in President and heads of depart- 
ments with approval of President to de- 
termine most appropriate basis for grant- 
ing such allowances; therefore, a regulation 
to provide for payment of quarters allow- 
ances on flat rate basis when such basis 
would better serve the interests of U.S. 
is within authority of Secretary of State. 

Commencement and termination—detach- 
ment and reporting days—in view of rep- 
resentations that rule denying members of 
uniformed services quarters allowance on 
date Govt. quarters are terminated, inci- 
dent to permanent change of station, puts 
member to own expense to procure sleep- 
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QUARTERS ALLOWANCE—Con. 


ing accommodations for himself and fami- 
ly, because quarters are normally vacated 
during working hours and seldom does 
member report to new station the same 
day, the rule will not be followed; there- 
fore, issuance of regulations which will 
permit payment of quarters allowance on 
date of termination and will preclude pay- 
ment on date of assignment of public 
quarters is reasonable and proper exercise 
of authority under sec. 302(e), Career Com- 
pensation Act of 1949, 37 U.S.C. 252(e) and 
E.0. No. 10204. 38 Comp. Gen. 713, 
overruled. 
Confinement in guard house, etc. 

Adequacy, etc. 

The appropriateness and adequacy of 
quarters assigned to members of unl- 
formed services relate to rank, grade or 
rating of member and the normal con- 
ditions of living, including freedom of 
use and of ingress and egress, so that an 
administrative determination that the 
quarters assigned to member in guard 
house or brig are adequate would not 
be controlling as to member’s entitle- 
ment to basic allowance for quarters 
during confinement periods incident 
to trial by court-martial 

The “quarters” ordinarily provided 
members of uniformed services during 
confinement in guard house or brig 
may not properly be regarded as ade- 
quate quarters assigned to a member 
appropriate to rang or grade, within 
meaning of sec. 302, Career Compensa- 
tion Act of 1949, 37 U.S.C. 252, orasany 
quarters within meaning of par. 3, E.O. 
No. 10204, both of which relate to 
quarters voluntarily occupied by mem- 
ber and not to quarters which member 
is forced to occupy against his will 
during period of confinement; there- 
fore, member’s entitlement to basic 
allowance for quarters is not affected 
by confinement in guard house or brig 
incident to trial by court-martial, 
including any period of pretrial con- 
finement 

Member of uniformed services who prior 
to confinement to guardhouse o1 brig is 
assigned Govt. quarters, which assign- 
ment precludes credit of basic allow- 
ance for quarters pursuant to sec. 
302(b), Career Compensation Act of 
1949, 37 U.S.C. 252(b), will be regarded 
as having assignment to Govt. quarters 
continued after confinement, there 
being no expense incurred by member 
for quarters while in confinement even 
though he is not permitted to occupy 
assigned quarters, so that practice of 
not crediting quarters allowance dut- 
ing period assignment remains in effect 
will not be questioned; however, in 
event assignment to quarters is termi- 
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Confinement in guard house, ete.—Con. 
Adequacy, ete.—Continued 
nated, payment of quarters allowance 
would be authorized 
Member of uniformed services without 
dependents who has been assigned 
bachelor officer quarters, which assign- 
ment precludes credit of basic allow- 
ance for quarters pursuant to sec. 
302(b), Career Compensation Act of 
1949, 37 U.S.C. 252(b), when he is con- 
fined under arrest or restricted to those 
same quarters may not have act of con- 
finement alone regarded as terminat- 
ing assignment to adequate quarters so 
that denial of credit for quarters allow- 
ance upon confinement in such case 
would be proper 
Charge withdrawal, etc.—in the determi- 
nation of entitlement of members of 
uniformed services to basic allowance for 
quarters during periods of confinement 
in guard house or brig incident to trial by 
court-martial, the fact that, instead of 
acquittal, the charges are withdrawn, 
either before or after officer was placed in 
jeopardy, would have no effect on entitle- 
ment to quarters allowance during con- 
finement, nor would the fact that officer 
is found guilty affect entitlement during 
periods of confinement prior to effective 
Gre OE Ri sikccincccnencssesdicnece 
Court-martial sentence effect 
Sentence set aside—the right of member 
of uniformed services without depend- 
ents to basic allowance for quarters 
during confinement in guard house or 
brig, including any period of pretrial 
confinement, would be one of rights 
restored upon setting aside of court- 
martial sentence to confinement, 
which includes forfeiture of all pay 
and allowances, in view of normal ad- 
ministrative practice in services to 
include in action setting aside or dis- 
approving sentence general language 
that all rights, privileges, and prop- 
erty affected by executed portion of 
sentence so set aside or disapproved 
are restored 
Without forfeiture of pay—a _ court- 
martial sentence which does not in- 
clude forfeiture of allowances does not 
affect member’s right to basic allow- 
ance for quarters during periods of 
confinement incident to court-martial, 
and the setting aside of the sentence 
is without significance insofar as that 
right is concerned 
Enlisted personne!—conclusions concerning 
entitlement of officers of uniformed services 
to basic allowance for quarters during 
periods of confinement in guard house or 
brig incident to trial by court-martial are 
equally applicable to enlisted members 
under same circumstances 
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QUARTERS ALLOWANCE—Con. Page | REGULATIONS 


Dependents 
Hospitalized 

A member of uniformed services who 
continues to occupy private quarters 
while his only dependent is hospital- 
ized in Govt. hospital—either at mem- 
ber’s statiov or at another place—or 
in civilian hospital under Depend- 
ents’ Medical Care Act, even though 
single-type quarters are assigned, is 
not regarded as having been assigned 
quarters adequate for himself and de- 
pendent and fs entitled to continue to 
receive quarters allowance; however, 
if member is assigned to and occupies 
single-type quarters during hospitali- 
zation of dependent, the member and 
his dependent are regarded as having 
been assigned adequate quarters so 
that no quarters allowance may be 
paid and this would apply if he main- 
tains and occasionally occupies private 
quarters since such occupancy would 
be considered for persona! convenience. 

A member who has more than one de- 
pendent for whom adequate quarters 
are not available at his station and 
who occupies single-type Govt. quar- 
ters during period in which one de- 
pendent is hospitalized in Govt. hos- 
pital or in civilian hospital under 
Dependents’ Medical Care Act is not 
precluded from receiving quarters 
allowance on account of dependent 
other than the one hospitalized since 
adequate quarters would neither be 
assigned nor occupied 


REAL PROPERTY 


Tax exemption of property in District of 
Columbia. (See District of Columbia, 
property, taxes) 

Title validity prerequisite to Federal expend- 
iture—preliminary opinion—a preliininary 
title opinion by the Attorney General, 
which provides for final approval! of title 
to land acquired under authority of Mi- 
gratory Bird Conservation Act, 16 U.S.C. 
715, et seq., when certain requirements and 
conditions are met, will be regarded as an 
opinion in favor of validity of title within 
meaning of sec. 6, Migratory Bird Con- 
servation Act, 16 U.S.C. 7l5e, and sec. 
355, R.S., 40 U.S.C. 255, so that payment 
may be made to landowners on the basis 
of preliminary title opinion, provided that 
conditions and requirements involve only 
matters of fact as distinguished from mat- 
ters of law and that no payment will be 
made until final approval of title if there 
is any question as to whether conditions 
have been properly satisfied... ......... i 


153 


Effect 
Acceptance by enlisted member of Naval 
Reserve of appointment as midshipman 
in Naval Reserve on Sept. 16, 1946, 
terminated member’s enlisted status, 
even though certificate of discharge was 
not issued to member, in view of pro- 
hibition in regulations promulgated 
pursuant to sec. 9, Naval Reserve Act 
of 1938, 52 Stat. 1177, against appoint- 
ment of enlisted Naval Reserve mem- 
bers as midshipmen in Naval Reserve 
while retaining their enlisted status, 
which regulations are valid statutory 
regulations having force and effect of 
law; and, therefore, member may not 
have included, in computation of service 
for basic pay purposes, Naval Reserve 
enlisted service which was served con- 
currently with service as midshipman. . 
Regulations which exclude from the type 
of loss or damage claims administratively 
cognizable under Military Claims Act, 
10 U.S.C. 2733, those claims founded in 
contract, express or implied, are statu- 
tory regulations and would preclude 
administrative consideration of claim 
for damages arising from use of surplus 
material obtained from dealer who had 
purchased it from Govt. under sales 
agreement containing disclaimer of war- 
I is ono cos oild scandens 
Necessity for conformance to law—a female 
civilian employee whose nondependent 
husband travels with his wife, incident to 
orders which authorize transportation of 
her immediate family at Govt. expense to 
her first duty station, is not required by 
either sec. 1, Administrative Expenses Act 
of 1946 or E.O. No. 9805 to show that her 
spouse is financially dependent upon her 
in order to be entitled to reimbursement 
for his travel expenses, and an adminis- 
trative instruction which requires showing 
of financial dependency by spouse of em- 
ployee-wife is inconsistent with the law 
and regulations... ...... i ‘ 
Retroactive—although Sec. of Agriculture 
has contract modification authority under 
sec. 110(b) of Soil Bank Act, 7 U.S.C. 
1834(b), such authority has no application 
to contracts or parts of contracts which 
have been terminated; therefore, soil con- 
servation contracts which were terminated 
when producer died or lost contro} of farm 
as result of eminent domain proceedings, 
pursuant to regulations incorporated in 
contract, may not be regarded as sub- 
sequently amended or modified by issu- 
ance of an amended regulation to provide 
payments not required under the contract 
or part of the contract which was 
avin vkn cdecttctudssnnteninssie ; 
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RIGHTS, VESTED V. DISCRETION- Page 


ARY 
Impairment—the rule that neither Federal 
Govt. nor the States may impair or divest 
vested rights, except in legitimate exercise 
of police power and that retrospective laws 
or administrative action disturbing or 
destroying such vested rights or creating 
new obligations with respect to past trans- 
actions are invalid, is not for application 
where member of uniformed services seeks 
and obtains correction of military record to 
become entitled retroactively to pay and 
allowances as chief warrant officer rather 
than as enlisted man when by reason of 
such correction member will become in- 
debted to Govt. because of receipt of 
greater payments in enlisted status 
Military matters—under the provision in 
clause 3 of sec. 6 of act of Sept. 1, 1954, 
5 U.S.C, 2281(3), excluding members who 
had been awarded or granted retired pay 
prior to date of enactment from the prohi- 
bition against denial of retired pay, which 
provision was designed to prevent the cut- 
off of retired pay or annuities which were 
already vested rights, the secretarial ap- 
proval on June 21, 1954, of retirement of 
member convicted of an offense within 
meaning of the prohibition to be effective 
on or about Sept. 1, 1954, may not be 
regarded as giving member a vested right 
prior to Sept. 1, 1954, and, therefore, 
retired pay accruing to such member 
approved prior to but effective on and 
after Sept. 1; 1954, comes within the 
prohibition .......... piwmulohicn seeds a i 
ROADS, TRAILS AND BRIDGES 
Construction 
Federal-aid highway program 
Advertising control—acquisition of 
rights—use of Federal-aid highway 
funds to participate in cost to States 
of acquisition of advertising rights 
under 23 U.S.C. 131(e), if purpose of 
acquisition accomplishes outdoor 
advertising control objectives in 23 
U.S.C. 131(a), without regard to con- 
ditions and limitations in subsee. (b) 
concerning execution of agreements 
with States and, even though adver- 
tising rights are acquired in area 
adjacent to segment of highway 
system which is excluded from national 
policy and standards, is in accord with 
legislative history of the law 
Disaster repair 
Emergency funds for repair or recon- 
struction of Federal-aid highways, 
including interstate system high- 
ways, which are damaged as result 
of floods, hurricanes, tidal waves, 
and other catastrophes provided 
under 23 U.S.C, 125, are available for 
emergency repair or reconstruction 
of such roads to exclusion of other 
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Continued 
Construction—Continued 
Federal-aid highway program—( ‘ontinued 
Disaster repair—Continued 

funds; therefore, use of funds author- 
ized for construction of interstate 
highway system under 23 U.S.C, 
120(e) to reconstruct portion of com- 
pleted Federal-aid highway, which 
was subsequently damaged by flood, 
is not authorized, and there is no 
basis for considering a two-lane high- 
way project completed and accepted 
two years prior to flood as a project 
under construction on basis that it 
was a stage project incident to an 
overall plan for four-lane highway to 
permit use of general Federal-aid 
highway moneys which are available 
for repair of damage and increased 
construction costs of projects under 
construction weasai i 
In view cf the long-standing adminis- 
trative interpretation of Federal-aid 
highway laws that the emergency 
funds for repair or reconstruction of 
Federal-aid highways damaged as 
the result of floods, and other catas- 
trophes, did not preclude the use of 
gencral Federal-aid highway funds 
for restoration of damaged highways, 
Federal-aid primary or secondary 
hignways damaged or destroyed by 
natural disaster may be reconstructed 
with either regular Federal-aid 
highway funds or emergency funds 
provided under 23 U.S.C, 125, and a 
damaged !nterstate highway previ- 
ously approved to interstate stand- 
ards with Federal interstate funds 
may be reconstructed with either 
emergency funds or regular Federal- 
aid primary funds but not interstate 
funds. 40 Comp, Gen. 21, modified. 
Relocation roads built by Corps of 

Engineers 
Additional benefits—in application 
of more liberal replacement in kind 
provisions in sec. 207(b), Flood Con- 
trol Act of 1960, 33 U.S.C. 701r-1, for 
highways required to be relocated as 
result of construction of flood control 
projects, the status of relocation 
work rather than whether relocation 
agreement has been signed is determ- 
inative factor, there being no indica- 
tion that more liberal criteria should 
be restricted to those highways 
where relocation agreements have 
not been signed; therefore, agree- 
ments for substitute roads or seg- 
ments not completed prior to July 
14, 1960—date of approval of Flood 
Control Act of 1960—may be modi- 
fied to include additional benefits. 
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Continued 
Constraction—Continued 
Federal-aid highway program—Continued 
Relocation roads built by Corps of engi- 
neers—Continued 
Costs 
The provision in sec. 207(b), Flood 
Control Act of 1960, 33 U.S.C. 
70ir-1, that replacement roads 
made necessary as result of the con- 
struction of water resource projects 
should be comparable in design 
and standards to those of the 
State and of the same classification 
as the road being replaced, makes 
obsolete the Corps of Engineers 
policy of “manifestation ofintent” 
under which extra costs for im- 
proved roads beyond existing 
design standards would be borne 
by the Corps; therefore, in replace- 
ment of an Oregon highway, the 
Corps of Engineers should not con- 
tribute the amount of excess costs 
incurred in completing the relo- 
cated road to interstate standards 
over what would have been re- 
quired to complete original road to 
interstate standards 
Under sec. 207(b), Flood Control 
Act of 1960, 33 U.S.C. 70Ir-1, 
which authorizes the Chief of 
Engineers to construct substitute 
roads required incident to water 
resources projects to design stand- 
ards comparable to those of the 
State in which the road is located 
for roads of same classification as 
the road being replaced based on 
the existing traffic at the time of 
taking, the Corps of Engineers is 
not required to contribute to costs 
of real estate acquisition to con- 
struct a replacement road to inter- 
state standards based on 1975 
traffic but only to the cost of real 
estate required for road built to 
current design standards.......... 
Forest high ways—tolls v. user cost sharing— 
payments by private users hauling timber 
on forest roads to cooperators who with 
Forest Service construct roads are not 
“tolls”, which term as used in 24 U.S.C. 
301 requiring Federal-aid highways to be 
free from tolls means exaction of money 
from highway travelers who are prohibited 
from using highways unless they pay toll, 
but rather such payments represent shar- 
ing of cost of construction between users 
and cooperators for purpose of securing a 
single road system 


SALES 


Cancellation—authority—cancellation of 
contract between GSA and 2 state school 
district for purchase of surplus Federal 


property so that land may be assigned to 
Dept. of HEW for conveyance to school 
district, under authority in sec. 203(k)(1), 
Federal Property and Administrative 
Services Act of 1949, 40 U.S.C. 484(k) (1), for 
such conveyances for educational purposes, 
is not improper as surrender of vested right 
or modification of contract prejudicial to 
U.S. in view of specific statutory authority 
for conveyance and fact that title to prop- 
erty is still in U.S. and school district has 
not paid purchase price agreed to in con- 


Storage, etc., charges 

Excessive—storage charges which were 
assessed against purchaser for delay in 
delay in removal of Govt. surplus 
property on basis of rates stipulated 
in sales contract, which rates were 
derived fromm motor freight tariffs ap- 
plicable to carriers required to store 
freight, may be regarded as in the 
nature of liquidated damages and, 
even though purchaser did not remove 
property until charges for storage were 
in excess of purchase price, this does 
not establish that agreed storage rates 
are unreasonable so as to constitute 
penalty rather than valid liquidated 
damages. 

Remission—in absence of any indication 
that provision for remission of liqui- 
dated damages in sec. 10(a), act of 
Sept. 1, 1950, 41 U.S.C. 256a, is limited 
to procurement contracts, it may be 
regarded as applicable to all types of 
contracts, including sales contracts, 
and consideration may be given under 
41 U.S.C. 256a for remission of liqui- 
dated storage charges assessed against 
purchaser for delay in removal of 
Govt. surplus property 

Subsequent purchasers 

Damages sustained by vendee in using 
as scrap in electric furnaces fragmenta- 
tion bombs, which were obtained from 
dealer who had purchased material 
from Govt. under sales agreement con- 
taining express disclaimer of warranty 
as to fitness of bombs for any use or 
purpose, may not be regarded as a 
lability of Govt., even though some 
of bombs may have contained some 
explosive material or material not fully 
demilitarized, there being no express 
or implied warranty by Govt. that 
bombs could be used as scrap without 
further inspection or reworking. 

Regulations which exclude from the 
type of loss or damage claims adminis- 
tratively cognizable under Military 
Claims Act, 10 U.S.C. 2733, those 


claims founded in contract, express or 
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SALES—Continued 
Damages—Continued 


Subsequent purchasers—C ont inued 
implied, are statutory regulations and 
would preclude administrative con- 
sideration of claim for damages arising 
from use of surplus material obtained 
from dealer who had purchased it from 
Govt. under sales agreement contain- 
ing disclaimer of warranty clause - -.-- 

Disclaimer of warranty—dangerous, etc., 
material—damages sustained by vendee 
in using as scrap in electric furnaces frag- 
mentation bombs, which were obtained 
from dealer who had purchased material 
from Govt. under sales agreement con- 
taining express disclaimer of warranty as 
to fitness of bombs for any use or purpose, 
may not be regarded as a liability of Govt., 
even though some of bombs may have 
contained some explosive material or ma- 
terial not fully demilitarized, there being 
no express or implied warranty by Govt. 
that bombs could be used as scrap without 
further inspection or reworking 

SET-OFF 

Contract payments—completing surety—tax 
debts—a completion agreement between 

Govt. and a surety who completes work 

under construction contract terminated 

for default, which purports to authorize 
payment of unpaid progress estimates and 
retained percentages due contractor at 
time of termination in excess of surety’s 
completion costs free of Govt.’s right to 
apply such excess amounts to contractor’s 
tax debt, is, in absence of any authoritative 
judicial precedent, to be regarded as un- 
authorized and contrary to interest of 

Govt.; and, therefore, amounts in excess 

ofsurety’s completion cost may not be paid 

to surety as reimbursement for payment 
bond disbursements but may be applied 
to contractor’s tax debt 

SIGNATURES 

Contracting officers. (See Contracting Offi- 
cers, signatures) 

Facsimile—reproductions—the use of repro- 
duced signatures of contracting officers on 
reproduced copies of orders for supplies 
and services for purchases of $2,500 or less, 
after contracting officers have manually 
signed, with pen and ink, the master 
original will be sanctioned, in view of 
validity and evidential value of duplicate 
originals, and a copy marked “duplicate 
original” with the reproduced signature 
will be acceptable to GAO, notwithstand- 
ing that such signature is a facsimile 


SMALL BUSINESS ADMINISTRA- 


TION 
Contracts—a wards to small business con- 
cerns. (See Contracts, awards, small 
business concerns) 


Availability for retroactive obligations—in 
absence of express authority for use of 
Federal aid funds to discharge retroac- 
tively obligations incurred by States for 
fish and wildlife restoration projects 
prior to availability of such funds, Fed- 
eral aid funds provided under Pittman- 
Robertson and Dingell-Johnson Acts, 


not available for payments to States in 
satisfaction of obligations or expendi- 
tures made by States for land purchases 
for restoration projects, prior to avail- 
ability of such funds, notwithstanding 
that Govt.’s liability to a State for re- 
imbursement would be contingent upon 
future availability of funds 

Veterans’ home. (See Veterans, State 
veterans’ homes, Federal aid) 


STATION ALLOWANCES 


Military personnel 
Commencement 
Prior to reporting on vessel 

Navy member whose dependents, 
incident to permanent change of 
ststion to a ship having home port 
outside U.S., arrive at home port 
while memberis in travel status re- 
ceiving per diem but prior to arrival 

of ship or prior to his reporting 
aboard vessel is entitled to receive 
station allowances commencing with 
arrival of dependents. .............. 
The fact that Navy member who, in- 
cident to permanent change of sta- 
tion to a ship having home port out- 
side U.S., performs temporary duty 

at home port prior to reporting 
aboard vessel for duty but after de- 
pendents have arrived at home port 
does not affect entitlement to sti- 
tion allowances or to travel per diem. 

Confinement periods 

A member of uniformed services without 
dependents who is authorized station 
allowances outside U.S. is not entitled 
during a period of confinement to 
guard house or brig to cost-of-living 
allowance, which is not payable under 
par. 4301-3b(1), Joint Travel Regs., 
when furnished subsistence at Govt. 
expense, or to temporary lodging allow- 
ance, which is authorized under par. 
4303-1 of such regulations, for purpose 
of partially reimbursing member for 
more than normal expenses incurred 
in hotels, or hotel-like accommoda- 
tions, and public restaurants, in view 
of fact that at most the member would 
be paying only what Govt. charged 


for meals furnished him 
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Military personnel—Continued 
Confinement periods—C ontinued 
Entitlement of member of uniformed 
services without dependents, who is 
authorized station allowances outside 
U.S., to housing allowance payable un- 
der par. 4301, Joint Travel Regs., for 
any day upon which Govt. quarters 
are not available to him at permanent 
station is not affected by member’s con- 
finement to guard house or brig, in ab- 
sence of final court-martial sentence 
which effects forfeiture of pay and al- 
lowances, provided member’s per- 
manent station remains unchanged 
and he continues to maintain his non- 
Govt. quarters at that place 
Temporary lodgings—current travel per 
diem—Navy member who, while in 
receipt of travel per diem incident to 
permanent change of station to a vessel 
having home port outside U.S., has de- 
pendents arrive at home port prior to 
his reporting to duty is entitled to con- 
tinue to receive travel per diem until 
reporting aboard vessel and, although 
right to station allowances is not affected, 
receipt of travel per diem requires that 
temporary lodging allowance payable 
under par. 4303-3, Joint Trave! Regs., 
be reduced by that part of allowance 
applicable to member 
Termination 
Delay, etc., prior to departure—entitle- 
ment of Navy member with depend- 
ents to station allowances when, in- 
cident to permanent change of station 
orders, his departure from shore station 
outside U.S. is delayed for performance 
of temporary duty within limits of 
old station, to complete transportation 
arrangements, because of unantici- 
pated delay in departure of scheduled 
transportation or for leave not in- 
volving return to U.S. is not termi- 
nated, and member may be paid sta- 
tion allowances hetween date of 
detachment and date of departure 
subject to par. 4303-2c, Joint Travel 
Regs., which limits entitlement to 
temporary lodging allowance to last 
10 days preceding date of departure of 
member from old station 
Temporary duty priorto departure 
Navy member with dependents who, 
upon permanent change of station, is 
detached from shore station outside 
U.S. and ordered to nearby point not 
within limits of old duty station 
but within “vicinity,’’ as defined in 
par. 4300-3, Joint Travel Regs., for 
temporary duty or to await transpor- 
tation is not entitled to station al- 
Jowances after date of detachment 
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Military personnel—Continued 
Termination—Continued 
Temporary duty prior to departure— 
Continued 
from old station, since term “‘vicini- 
ty” as used in par. 4300-3 is signifi- 
cant only in establishing member’s 
dependency status for station al- 
lowances and such allowances which 
are permanent station emoluments 
are terminated under par. 4301-3, 
Joint Travel Regs., on basis of mem- 
ber’s departure from permanent 
Station so that member could not 
receive station allowances for periods 
of temporary duty at nearby points 
after such departure 
Navy member who, upou permanent 
change of station, is detached from 
vessel having home port outside U.S. 
and who is ordered to temporary 
duty is not entitled to station al- 
lowances between date of detach- 
ment and date of departure of de- 
pendents from home port, regardless 
of whether place of delay is home 
port or some other place, since 
entitlement to station allowances 
terminates under par. 4301-3a, 
Joint Travel Regs., on day prior to 
day of member’s departure from per- 
menent duty station in all cases, and 
upon detachment from vessel on 
change of station member is com- 
pletely disassociated from former 
duty station and there is actual de- 
parture from such station even if he 
remains at home port of vessel, the 
status of home port as part of his 
duty station being contingent upon 
existing assignment to a vessel; how- 
ever, upon detachment member 
would acquire travel status incident 
to change of station and would be 
entitled to travel per diem 


STATUTORY CONSTRUCTION 


Code titles enacted into positive law— 
changes from derivative statutes—under 10 
U.S.C. 5539(b) which, when enacted into 
law on Aug. 10, 1956, contained a substantive 
change from derivative statute in that two 
one-year enlistment extensions constituted 
reenlistment for bonus entitlement under 
sec. 208, Career Compensation Act of 1949, 
it is the second or any other subsequent 
extension which, when added to previous 
extensions of same enlistment aggregate 
two or more years, establishes the reenlist- 
ment even though 10 U.S.C. 5539(b) 
specifically provides that all extensions of 
an enlistment are considered one continu- 
ous extension; accordingly, a second or 
other subsequent extension effective after 
Aug. 10, 1956, may be combined with an 
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Continued 
extension made prior to that date, and, if 
it aggregates continuous extension of two 
or more years, it constitutes reenlistment 
for a reenlistment bonus under sec. 208, 
Career Compensation Act of 1949 

Court interpretation—legislative construction 
effect—although statements in congressional 
commitiee reports that Postmaster 
General does not have authority under 
prior statutes to transport ordinary first- 
class mail by air, when there has been a 
judicial determination that there is existing 
statutoty authority for transportation of 
regular mail by air when such transporta- 
tion is determined to be more efficient or 
economical and when basic distinction 
between “air mail service’ and regular 
mail service is not impaired, should not be 
lightly disregarded, they cannot overcome 
judicial determination of effect of statutes 
nor afford proper legal basis for change in 
construction of existing statutes; however, 
in view of congressional expressions, expan- 
sion of airlift program for first-class maii 
is not advisable 

Specific v. general—in determination of 
whether provision in 19 U.S.C. 8 which 
authorizes filling of vacancy in office of 
collector of customs by assistant collector 
who receives compensation of higher office 
until. appointment and qualification of 
collector is a law of general application 
within meaning of longevity increase pro- 
vision in subsec. 703, Classification Act of 
1949, 5 U.S.C. 1123(a), so as to entitle assist- 
ant collector to come within exemption to 
requirement for three years of continuous 
service at maximum rate of grade without 
increase in compensation, the fact that 19 
U.S.C. 8 operates over every person within 
that classification and such class is ger- 
mane to purpose of the law makes it a law of 
general application; therefore, assistant 
collector qualifies for longevity increase 
notwithstanding tenure in higher grade 
as acting collector 


SUBSISTENCE 


Per diem 

Fractional days—‘hirty-minute period at 
beginning or end—the requirement in 
sec. 6.9¢(2) of Stand. Govt. Travel Regs., 
that an employee who uses an automo- 
bile or other nonscheduled means of 
transportation for official travel must 
explain the official necessity for time of 
departure or return when time of depar- 
ture is within 30 minutes prior to the 
end of a quarter day, or time of return fs 
within 30 minutes after the beginning of 
quarter day, in order to be entitled to 
per diem for either such quarter day, is 
not applicable to continuous travel of 24 
hours or less, as »rovided by sec. 6.11 of 
the Regulations 


Per diem—Continued 
Hours of departure 
Terminal 
Other conveyance 
Although under per diem computa- 
tion provisions in sec. 6.9c, Stand. 
Govt. Travel Regs., when em- 
ployees used some “other con- 
veyance’”’ to reach airport, depot, 
or dock incident to official travel 
by airplane, train or ship, no 
general rule for commencement of 
per diem may be established, the 
general intent of regulation is that 
per diem would start at scheduled 
hour of departure from terminal 
utilized by “other conveyance”’ 
and would terminate when other 
conveyance actually arrives at its 
terminal, so that, where employee 
gets on bus at its terminal to go to 
common carrier terminal, per diem 
would commence at scheduled 
departure time of bus from termi- 
nal, but if employee gets on bus at 
pickup point, pickup point could 
not be regarded as terminal and 
departure time would not be 
scheduled for commencement of 
per diem 
Civilian employee who, in perform- 
ance of official travel, utilizes 
commuter train or bus operating 
from terminal for official travel 
from headquarters to common 
carrier terminal and on return 
trip from central terminal to offi- 
cial station may be regarded as 
using scheduled means of trans- 
portation within meaning of sec. 
6.9¢e, Stand. Govt. Travel Regs., 
so as to be entitled to per diem 
from scheduled time of departure 
of commuter train or bus at ter- 
mina] to time of arrival of com- 
muter train or bus at terminal on 
return trip 
Illness, etc.—hospitalization at Govern- 
ment expense—employees enrolled under 
one of health benetit plans offered under 
Federal Employees Health Benefits Act 
of 1959, 5 U.S.C. 3001 note-3014, who, 
while in official travel status, are hos- 
pitalized and have hosp.ialization and 
medical expense paid by insurance 
carrier are not regarded as having re- 
ceived hospitalization at Govt. expense 
within meaning of sec. 6.5(a), Stand. 
Govt. Travel Regs., even though Govt. 
contributes to cost of insurance and, 
therefore, such employees are not pre- 
cluded from receiving per diem for 
period of hospitalization pursuant to 
sec. 3, Travel Expense Act of 1949, 5 
U.S.C. 836 
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Per diem—Continued 
Military personnel 
Departure from permanent station 
Terminal outside station 
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Per diem—Continued 
Military personnel—Continued 
Departure from permanent station—Con. 
Washington National Airport—Con. 


A member of uniformed services who 
uses airport limousine from his 
station in Washington, D.C., to 
Washington National Airport in- 
cident to official travel is entitled 
to per diem computed from time 
of departure of limousine from 
Statler Hotel, and not from time 
he was picked up by limousine 
at his station for transportation to 
airport via Statler Hotel terminal, 
since Washington National Air- 
port provides limousine service 
between airport and a local city 
termina! at Statler Hotel 


Members of uniformed services who 


are stationed at Pentagon and 
other points within Washington, 
D.C. area and who perform travel 
by common carrier whose terminal 
is outside boundaries of their duty 
stations, but in nearby area read- 
ily and easily accessible by public 
conveyance, are entitled under 
Joint Travel Regs. to per diem 
for travel by common carrier away 
from their duty stations computed 
on necessary schedules of depar- 
ture from terminal of common 
II, cdacdctencaiictsosace 


The provisions of Joint Travel Regs. 


with respect to commencement of 
travel away from permanent duty 
station of members of uniformed 
services reflect intent that, when 
travel is performed by common 
carrier, per diem allowance for 
time between duty points shall 
begin to accrue at time of sched- 
uled departure by common carrier 
which is used initially in perform- 
ance of travel, and this rule is for 
application in cases where depar- 
ture is from terminal which is 
outside permanent duty station 
but readily and easily accessible 
by taxicab, bus, streetcar, subway 
or other public carrier; therefore, 
when airport limousine service is 
used to nearby airport outside 
station, per diem begins to accrue 
from time of departure of limou- 
sine from established local 


Washington National Airport 


A member of uniformed services who 
uses airport limousine from his 
station in Washington, D.C., to 
Washington National Airport in- 
cident to official travel is entitled 
to per diem computed from time 


of departure of limousine from 
Statler Hotel, and not from time 
he was picked up by limousine at 
his station for transportation to 
airport via Statler Hotel terminal, 
since Washington National Air- 
port provides limousine service 
between airport and a local city 
terminal at Statler Hotel 


Members of uniformed services who 


are stationed at Pentagon and 
other points within Washington, 
D.C. area and who perform travel 
by common carrier whose terminal 
is outside boundaries of their duty 
stations, but in nearby area readily 
and easily accessible by public 
conveyance, are entitled under 
Joint Travel Regs. to per diem for 
travel by common carrier away 
from their duty stations computed 
on necessary schedules of de- 
parture from terminal of common 
CR inckintdtninsscicicwene 


Public business travel necessity 
Foreign court proceedings, etc. 
In view of responsibility assumed by 


U.S. under NATO Status of 
Forces Treaty and the Japanese 
Administrative Agreement to re- 
turn to host government upon de- 
mand any accused member of U.S. 
Armed Forces released to custody 
of U.S. military authorities, the 
travel of an accused member 
under competent orders from duty 
station to place of trial by foreign 
court, or to some other place for 
purpose of releasing his custody to 
foreign government, is regarded as 
travel on public business entitling 
member to trave) and transporta- 
tion allowances on mileage and per 
diem basis as authorized by Jt. 
Travel Regs.; however, the re 
sponsibility of U.S. Govt. in such 
cases is limited to providing for 
appearance of accused member at 
designated place upon demand, 
and the member may not be con- 
sidered as remaining in travel 
status for purpose of entitlement 
to travel and transportation allow- 
ances while at such place 


The costs of travel of member of 


Armed Forces, who had been re- 
turned to military control under 
Administrative Agreement be- 
tween Japan and the U.S., from 
military installation to designated 
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Public business travel necessity—Con. 
Foreign court proceedings, ete.—Con. 
place for psychiatric evaluation, 
in connection with Japanese crim- 
inal prosecution of member, con- 
stitute an expense incident to rep- 
presentation before judicia) tribu- 
nal within contemplation of 10 
U.S.C. 1037, the legistitive intent 
of which was to authorize, regard- 
less of military status and inde- 
pendently of any question of 
public business, such expenditures 
as are actually necessary to provide 
adequately for defense of the ac- 
cused, including cost of travel by 
accused when necessary in prepa- 
ration of his defense; however, 
nothing in the law or its legislative 
history authorizes commutation 
of such expenditures on mileage 
and per diem basis, therefore the 
member is entitled to reimburse- 
ment of amounts expended by him 
in performing the travel. 
B-140669, Oct. 8, 1959, modified... 
Reduction—Government quarters—the 
fact that under act of Oct. 29, 1949, 37 
U.S.C. 111b, the Hotel Thayer on 
grounds of U.S. Military Academy is 
to be viewed as commercial facility in 
paid occupancy cases, so that military 
personnel need not be deprived of 
money allowances for rental of quar- 
ters, supports conclusion that hotel 
may also be viewed as commercial 
facility in paid occupancy cases for per 
diem purposes, and, therefore, Joint 
Travel Regs. may be amended to 
designate hote! as non-Govt. quarters 
so that portion of per diem allowance 
need not be forfeited by reason of 
occupancy provided that determina- 
tion by Secretaries of departments is 
based on desirability of such amend- 
ment under particular circumstances. 
Temporary duty 
On board vessele—foreign—service 
performed on British Govt. vessel 
by Marine Corps officer under ex- 
change officer program between the 
U.S. and Great Britain by which the 
officer was integrated into the Royal 
Navy and was furnished quarters 
and messing facilities on the vessel— 
which was his post of duty—com- 
parable to those available on U.S. 
Govt. vessels to members of the U.S. 
Navy performing temporary duty 
aboard a vessel is regarded as tem- 
forary duty aboard Govt. vessel 
within meaning of par. 4250-8, Joint 
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Per diem—Continued 
Military personnel—Continued 
Temporary duty—Continued 
Travel Regs., which precludes pay- 
ment of per diem for such temporary 


Stewards, ete.—the restriction against 
assignment of stewards to officers 
who are not assigned public quarters 
in regulations implementing 10 
U.S.C. 7579 does not prevent uti- 
lization of a steward assigned to duty 
in public quarters of an officer for 
the performance of other authorized 
duties and, in absence of anything 
in the law or regulations which 
would preclude the ordering of a 
steward to temporary duty for per- 
formance of other authorized duties 
where assignment doés not consti- 
tute an assignment to an officer not 
assigned public quarters, such tem- 
porary duty for per diem purposes 
is proper; therefore, if an officer de- 
termines that it is necessary that 
his assigned steward accompany 
him on tours of inspection for per- 
formance of temporary duty which 
involves duties authorized for stew- 
ard group rates, the steward may 
be paid per diem while in travel 

Reduction—meals and quarters free or at 
reduced rates—in view of the wide dis- 
cretion vested in Sec. of Interior under 
sec. 3 of act of Aug. 25, 1916, 16 U.S.C. 
3, concerning rules and regulations 
on use and management of national 
parks, the Secretary has authority to 
include in concession contracts a require- 
ment for furnishing of meals, lodging, 
and trunsportation—either free of charge 
or at reduced rates—to Federal and State 
personnel visiting parks on official busi- 
ness, provided that administrative con- 
sideration, consistent with sec. 3 of 
Travel Expense Act of 1949, 5 U.S.C. 836, 
and sec. 6.2 of Stand. Govt. Travel Regs., 
be given to fixing per diem for Federal 
personnel on basis of reduced rates for 
meals and lodgings so that reimburse- 
ment will approximate additional out 
of pocket expenses incurred by em- 
nck diitnedkaTeceucdiicccaecsece 

Travel by privately owned automobile— 
less than 24 hours—the requirement in 
sec. 6.9¢(2) of Stand. Govt. Travel Regs., 
that an employee who uses an automo- 
bile or other nonscheduled means of 
transportation for official travel must 
explain the official necessity for time of 
departure or return when time of de- 
parture is within 30 minutes prior to the 

end of a quarter day, or time of return 
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SUBSISTENCE—Continued 
Per diem—Continued 
is within 30 minutes after the beginning 
of quarter day, in order to be entitled 
to per diem for either such quarter day, 
is not applicable to continuous travel of 
24 hours or less, as provided by sec. 6.11 
of the Regulations...................... 
SUBSISTENCE ALLOWANCE 
Meals furnished by Government—contfine- 
ment periods—while officer is entitled 
under sec. 301, Career Compensation Act 
of 1949, 37 U.S.C. 251, to basic allowance 
for subsistence during period of confine- 
ment to guard house or brig, in absence of 
final court-martial sentence which includes 
forfeiture of pay and allowances, charge 
should be made against him at prescribed 
rates for meals furnished by Govt. during 
confinement 
TAXES 
Federal—contractors—tax credit payments— 
tax credits which are due a Govt. con- 
tractor as the result of renegotiation of 
contract prices, in accordance with the 
price redetermination provisions of the 
contracts, and which are in excess of con- 
tract overpayments representing the dif- 
ferences between progress payments and 
the revised contract prices should be paid 
in full by the contracting agency, where 
the agency has funds for adjustment of the 
contract account, pursuant to sec. 1481 of 
Internal Revenue Code, 26 U.S.C. 1481, 
rather than requiring contractor to go to 
the Interna! Revenue Service for recovery 
of part of the tax credit merely because of 
unfavorable balance between the renego- 
tiated contract prices and the total prog- 
ress payments, the purpose of sec. 1481 
being to mitigate the effect of renegotiation 
to eliminate excessive contract profits....-. 
Government immunity— District of Colum- 
bia. (See District of Columbia, property, 
taxes) 
TIME 
Reasonableness—in view of long-standing 
rule that one year is reasonable time for 
travel of members of uniformed services 
to their homes in compliance with retire- 
ment orders and Congressional recognition 
of such rule, the Joint Travel Regs. may 
not be amended to provide for extension 
of one-year limitation so that members 
upon retirement who desire to acquire 
education and training to qualify for 
civilian employment may have additional 
time to select home and to perform travel 
in absence of specific statutory authority 
for such extension of time_................ 
Temporary periods—for purposes of crediting 
Navy enlisted members with special sea 
duty pay during periods when messing 
or berthing facilities, or both, are tempo- 
rarily out of operation for vessel alteration 
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and repair under sec. 2(a)(1)(ii) of E.0. 
No. 10821, vessel repair and alteration 
periods not in excess of 90 days may be 
considered temporary; however, when al- 
terations and repairs will close messing 
or berthing facilities aboard a vessel, so 
that enlisted members will have to be 
messed or berthed ashore for a continuous 
period in excess of 90 days, such period 
may not be considered temporary and no 
special sea duty pay for any part of time 
may be allowed 


TOLLS 


Bridge and highway—prvhibition—forest 
roads. (See Roads, Trails and Bridges, 
forest highways, tolls v. user cost sharing) 

Ferry. (See Transportation, household ef- 
fects, island shipments) 


TRANSPORTATION 


Air carriers—jet surcharges—the surcharge 
imposed by air carriers for transportation 
of passengers on first-class flights by jet 
aircraft, even though cited in tariffs as 
local charge and listed separately from 
fare, is to be regarded as part of first-ciass 
fare; therefore, in computation of reduced 
fare discount offered by air carriers to the 
military agencies for air passenger service 
prior to July 1, 1960, when Supplement 1 
to Joint Military Air Transportation 
Agreement No. 6, specifically excluded 
jet surcharges from military discount pro- 
visions, such jet surcharges are to be in- 
cluded with fare subject to discount.....- 

Ambulance—employees in travel status. 
(See Travel Expenses, illness, ambulance, 
ete., services) 

Automobiles 
Ferry faree—English Channel—transpor- 

tation charges for transportation of pri- 
vately owned automobiles of members 
of uniformed services on foreign vessels 
or aircraft across English Channel are 
required to be excluded from claims for 
reimbursement for ferry fare for member 
and dependent in view of requirement 
in 10 U.S.C. 4748, 6157, 9748, and 46 
U.8.C, 1241(c) that only Govt. owned 
or privately owned American shipping 
may be authorized for transportation 
of privately owned automobiles_........ 
Military personnel—incapacitated, etc., 
members—the movement of private 
automobiles of incapacitated members 
of uniformed services from overseas sta- 
tions to port for shipment to U.S. inci- 
dent to member’s return may not be 
considered as a legally authorized activ- 
ity or function of the service in view of 
express statutory prohibition against 
transportation at Govt. expense of 
automobiles except by Govt. vessel] (10 
U.8.C. 4748, id. 9748); therefore, the 
travel of members for purpose of driving 
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) TRANSPORTATION—Continued Page TRANSPORTATION—Continued Page 
Automobiles—Continued Dependents— Continued 
automobiles of incapacitated members Military personnel—Continued 


to ports for shipment to U.S. may not 
be regarded as travel on public business 
to entitle such members to travel allow- 


language of 1958 act or its legislative 
history indicates it was intended to 
permit advance payment for travel of 


GUE cnc nsttisticipnctesiwiesnnsacenae 156 member’s dependents incident to re- 
Overseas employees lease from active duty; therefore, pay- 
Delivery of auto to and from port ment of dependent travel allowances 
Travel of Central Intelligence Agency prior to departure of member from last 
employees for purpose of delivering duty station is precluded by advance 
or picking up privately owned auto- payment prohibition in sec. 3648, 

B mobile at ports, incident to transfers R.G., 88 UBC. CBG onscncnsnssesccvce 7 

to and from overseas posts of duty, Advance travel of dependents 

is not travel on official business when General information of change of sta- 
round-trip travel is not part of em- tion—an announcement that enlisted 
ployee’s travel for change of station; member had been selected to receive 
therefore, the absence of employees commission and that he would 
from duty to deliver or pick up auto- attend an indoctrination course and 
mobiles must be charged to annual be tendered commission, together 
Wiss citedccbadtanciacandaiveines 53 with letter from member’s com- 
Under private automobile transporta- manding officer to support the fact 
tion provisions in sec. 4(a)(4), Cen- that dependents of member com- 
tral Intelligence Agency Act of 1949, menced travel prior to effective date 
50 U.S.C. 403(e)(a)(4), rei.nburse- of member’s orders and arrived at 
ment for expenses incurred by new station subsequent to member, 
employees in transporting privately does not indicate that member had 
owned automobiles to and from knowledge of permanent change of 
ports in U.S. incident to overseas station at tims dependents began 
transfer is permissible provided that travel to meet requirements of par. 
cost does not exceed cost of trans- 7000-9, Joint Travel Regs., to 
porting automobile by commercial authorize dependents’ travel from 
means and provided that such cost other than old station to new station; 
items as employee’s one-way com- therefore, payment of dependent 
7 mon carrier travel and mileage are travel is authorized only from place 
considered as part of the cost of where dependents were located on 
transportation under sec. 4(a)(4); effective date of orders to new sta- 
however, a standard allowance for tion, not to exceed distance from 
automobile transportation may sot place where dependents had been 
be authorized in absence of specific located prior to travel to new 

statutory authority................. 53 Cin cstitiniinbadenpistpeas 251 
Dependents Reimbursement on subsequent change 
Husband's dependency—a female civilian ofstation orders—the advance travel 
employee whose nondependent husband of the wife of a member of uniformed 
travels with his wife, incident to orders services who returns to the U.S. from 
which authorize transportation of her overseas under unusual or emer- 
immediate family at Govt. expense to gency circumstances, pursuant to 
her first duty station, is not required by authority in par. 7009-3, Joint Travel 
either sec. 1, Administrative Expenses Regulations, and who subsequently 
Act of 1946 or E.O. No. 9805 to show that dies or is divorced from member does 
her spouse is financially dependent upon not restrict or affect member’s right 
97 her in order to be entitled to relmburse- to transportation for a second wife 
ment for his travel expenses, and an upon a subsequent permanent 
administrative instruction which re- change of duty station, the advance 
quires showing of financial dependency travel of dependent under emer- 
by spouse of employee-wife is inconsis- gency situations being a right in- 
tent with the law and regulations_...... 704 dependent of member’s right to 
Military personnel dependent’s transportation at Govt. 
Advance payment—the authority for ad- expense upon a later permanent 

vance travel payments to members of change of station................... 554 


uniformed services incident to release 
from active duty or active duty for 
training in sec. 201(d), Career Compen- 
sation Act of 1949, as amended by act 
of May 20, 1958, is limited to personal 
travel of members, and nothing in the 
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Availability of Government transporta- 


tion—commercial means—in view of 
conversion of MSTS and MATS to 
industrial fund financed activities and 
establishment of standard charges for 
transportation by these activities, 
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Military personnel—Continued 
members of uniformed services who 
are authorized, as distinguished from 
specifically directed, and who do not 
use available Govt. transportation but 
use commercial transportation at 
personal expenses, may be reimbursed 
under JTR’s for cost of travel on basis 
of standard prices which sponsoring 
service would have been required to 
pay had travel been by Govt. trans- 
portation. B-141478, Feb. 18, 1960, 
and B-141545, Mar. 21, 1960, modified- 
hanges in grade or rank—under the 
Career Compensation Act of 1949 and 
Joint Travel Regulations, members of 
uniformed services who, while assigned 
to restricted areas, are promoted to 
grades entitling them to transportation 
of dependents may be accorded the 
same transportation benefits upon 
subsequent permanent change of sta- 
tion to unrestricted areas as personnel 
who were already serving in eligible 
grades before leaving the U.S.; there- 
fore, such promoted members may be 
reimbursed for dependent travel upon 
permanent change of station to unre- 
stricted areas even though dependents 
begin travel from place to which they 
had not been transported at Govt. 
IR, oc itinivbaletimeninisteibincnne 
Debarment from _ station—ineligible 
personnel becoming eligible—under 
the Career Compensation Act of 1949 
and Joint Travel Regulations, mem- 
bers of uniformed services who, while 
assigned to restricted areas, are pro- 
moted to grades entitling them to 
transportation of dependents may be 
accorded the same transportation bene- 
fits upon subsequent permanent 
change of station to unrestricted areas 
as personnel who were already serving 
in eligible grades before leaving the 
U.S.; therefore, such promoted mem- 
bers may be reimbursed for dependent 
travel upon permanent change of sta- 
tion to unrestricted areas even though 
dependents begin travel from place to 
which they had not been transported 
EE OE non ndesctccdnsanen 
Dislocation allowance—first duty sta- 
tion—from training assignments— 
travel performed by Navy member 
from temporary duty station to new 
permanent duty station following 
detachment from overseas station as 
enlisted member, completion of a 
course of instruction and acceptance of 
commission as ensign is not travel 
from place from which ordered to 


active duty to first permanent duty 


6 


482 


Military personnel—Continued 
station upon appointment within 
meaning of par. 9003-3, Joint Travel 
Regs., precluding payment of disloca- 
tion allowance incident to travel 
from place from which ordered to 
active duty to first permanent station 
upon appointment and, therefore, 
since member’s dependents are au- 
thorized to travel incident to perma- 
nent change of station, the member is 
entitled to payment of dislocation 
allowance incident to permanent 
a 
Status change—an enlisted member of 
uniformed services who was detached 
from overseas station and directed to 
report to point in U.S. for officer candi- 
date, limited duty officer indoctrina- 
tion course, and upon completion of 
such temporary duty and acceptance 
of commission to report to designated 
permanent duty station may be con- 
sidered as being transferred on perma- 
nent change of station basis from over- 
seas station to new permanent duty 
station in conjunction with continua- 
tion in the service within meaning of 
par. 7011-4, Joint Travel Regs., for 
entitlement to dependents’ travel. ... 
Overseas employees—return to United 
States—death of employee—the return 
transportation at Govt. expense of im- 
mediate family of employee who dies 
while stationed in Alaska or Hawaii to 
actual place of residence in U.S. would 
be proper under Admin. Expenses Act 
of 1946, provided employee had com- 
pleted agreed period of service on basis 
that right to such transportation vested 
prior to employee’s death, or provided 
that, in case employee had not com- 
pleted agreed period of service at time 
of death, the department or agency re- 
gards the situation as separation for 
reasons beyond control of employee... .. 
Training periods—maximum allowance 
for transportation of dependents and 
household effects under sec. 10, Govern- 
ment Employees Training Act, 5 U.S.C. 
2309, to civilian employee whose train- 
ing at overseas university will include 
period of travel away from university is 
based on aggregate per diem allowance 
employee foregoes to receive transporta- 
tion benefits for immediate family and 
effects, so that period employee-trainee 
is in travel status away from university 
and in receipt of per diem may not be 
included to increase maximum amount 
payable for transportation expenses of 


family and household effects............ 
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TRANSPORTATION— Continued Page | TRANSPORTATION—Continued Page 
Household effects Household effects—Continued 
House trailer shipment—rail or water Military personnel—Continued 


carrier use—although mileage author- 
ized under sec. 1 of Administrative Ex- 
penses Act of 1946, as amended, 5 U.S.C. 
73b-1, for transportation of house trailers 
of civilian employees incident to perma- 
nent change of station is in lieu of all 
other reimbursement, so that employee 
who was required to have house trailer 
transported by commercial steamship 
between certain points in Alaska, where 
there is no roadway and no standard 
mileage guide for determination of dis- 
tances, may not be reimbursed for the 
cost of the steamship transportation, he 
is entitled to reimbursement upon mile- 
age basis for entire distance between 
old and new station in Alaska, even 
though part of distance was by water 
and portions of distance are not shown 
in mileage guides__................----- 
Island shipments—the State of Ohio from 
which shipment of household effects of 
civilian employee moved incident to 
permanent change of station is not a 
state bounding on the sea to be termed 
& coastal state within meaning of note 
on page 9, Bur. of Budget Cir. No. A-37, 
Transmittal Memorandum No. 3, Oct. 
22, 1959, which authorizes payment for 
use of ferry service for household effect 
shipments by common carrier having 
their origin or destination on any other 
island of one of ‘‘coastal states’’; there- 
fore, the employee may not be reim- 
bursed for ferry charge for that part of 
movement of effects from Put-in-Bay, 
Ohio (an island in Lake Erie) to Ca- 
CO Bile, OMA asciindocnsenccticesse 
Military perscnnel 
Shipment to other than new station 
Maximum entitlement 
A member of uniformed services 
who, incident to permanent 
change of station to Bogota, 
Columbia, with entitlement to 
maximum household effects weight 
allowance of 6,000 Ibs., places 2,000 
Ibs. in nontemporary storage, 
ships 2,000 Ibs. to new station and 
2,000 Ibs. from Washington to 
Chicago via commercial van may 
have cost of ocean and land trans- 
portation beyond port of embarka- 
tion included in the determination 
of member’s maximum entitle- 
ment for shipment from Wash- 
ington to Chicago. ..............-. 
In computing the maximum entitle- 
ment for shipment of household 
effects of members of uniformed 
services ordered overseas incident 
to permanent change of station, 
where member ships effects or a 
portion of effects to place other 


594 


507 


537 


Shipment to other than new station— 
Continued 
Maximum entitlement—Continued 

than new station, the cost to mem- 
ber’s sponsoring service for Govt. 
or commercial ocean transportation 
services and land transportation 
services beyond port of embarka 
tion is proper for inclusion under 
present Govt. financing proce- 
dures, provided reimbursement 
does not exceed the cost of ship- 
ment in one lot from old to new 
ie nck distiidacdloduas 
Training periods—maximum allowance for 
transportation of dependents and house- 
hold effects under sec. 10, Government 
Employees Training Act, 5 U.S.C. 2309, 
to civilian employee whose training at 
overseas university will include period 
of travel away from university is based 
on aggregate per diem allowance 
employee foregoes to receive transporta- 
tion benefits for immediate family and 
effects, so that period employee-trainee 
is in travel status away from university 
and in receipt of per diem may not be 
included to increase maximum amount 
payable for transportation expenses of 
family and household effects. ........... 
Overpayments — recovery — delay, etc., 
pending court action—cancellation at re- 
quest of motor carrier of overpayments of 
transportation charges on shipments of 
radial cylinder and/or jet propulsion-type 
cumbustion engines, based on application 
of released value classification rating and 
abatement of collection action by GAO 
until final determination is made on suit 
filed by another carrier involving same 
legal issues, might lose to Govt. its right, 
specifically provided by statute, of re- 
covering improper charges in view of re- 
duction to three years the time in which 
Govt. has to make deductions under sec. 
322, Transportation Act of 1940, 49 U.S.C. 
66; therefore, action requested by carrier 
SINE ICING siicciicinicecndaminaibciinas 
Passenger—free or reduced rates—sur- 
charges, etc., as fare—the surcharge im- 
posed by air carriers for transportation of 
passengers on first-class flights by jet air- 
craft, even though cited in tariffs as local 
charge and listed separately from fare, is 
to be regarded as part of first-class fare; 
therefore, in computation of reduced fare 
discount offered by air carriers to the 
military agencies for air passenger services 
prior to July 1, 1960, when Supplement 1 to 
Joint Military Air Transportation Agree- 
ment No. 6, specifically excluded jet sur- 
charges from military discount provisions, 
such jet surcharges are to be included with 
fare subject to discount..................- 
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Remains—deceased civilian employee— 
Alaska or Hawaii—in absence of express 
provision in either sec. 1 or 7 of Admin. 
Expenses Act of 1946, 5 U.S.C. 73b-1 and 
b-3, for transportation of the remains of 
employee performing duty outside conti- 
nental U.S., the act of July 8, 1940, 5 U.S.C. 
103a, which was in existence at time of 
enactment of Admin. Expenses Act of 1946 
and which specifically provides for trans- 
portation at Govt. expense of the remains 
of deceased employees who die while on 
duty in a Territory or possession of U.S. 
or in a foreigh country, must be regarded 
as exclusive authority for transportation of 
remains; therefore, the authority in sec. 1 
or 7 of the 1946 act will be considered to be 
applicable to living individuals and may 
not be used as authority for transportation 
of the remains of employees who die while 
stationed in Alaska or Hawaii. ........... 


TRAVEL EXPENSES 


Appropriation availability—witnesses before 
industrial personnel security proceedings— 
travel expenses of individuals who are 
requested by Dept. of Defense to appear 
as witnesses to testify in personal appear- 
ance proceedings before Industrial Per- 
sonnel Access Authorization Field Boards, 
as required by E.O. No. 10865, may be 
paid from appropriation ‘‘for expenses not 
otherwise provided, necessary for the op- 
eration and maintenance’”’ of military de- 
partment concerned, unless the witness 
is Govt. employee who is in official travel 
status because proceeding involves activ- 
ity in which he is employed, in which case 
the appropriation available for travel 
would be chargeable subject to any appli- 
CR Risks. cniknktidcckncttecntdicccis 

Boards, committees and commissions— 
statutory creation authority requirement— 
the requirement in act of March 4, 1909, 
31 U.S.C. 673, that creation of advisory 
boards and commissions be authorized by 
law before public moneys may be used 
to pay expenses and compensation to 
members of such boards, is satisfied by 
general or specific authority for perform- 
ance of functions or duties by boards and 
commissions if such functions or duties 
can be performed only, or performed best, 
by such groups; therefore, authority in 
sec, 5, act of Aug. 28, 1937, 43 U.S.C. 118le, 
for Sec. of Interior to consult with private 
individuals in administration of revested 
lands may be regarded as authority for es- 
tablishment of advisory boards so that 
payment of per diem and travel expenses 
to board members would not contravene 
prohibition in 1909 act.................... 

Foreign Service—matters relating solely to 
Foreign Service personnel as distinguished 
from other overseas, employees. (See For- 
eign Service) 
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Free or reduced rates—the requirement in 
concession contracts for furnishing of free 
transportation and reduced rate accommo- 
dations to Federal and State employees 
visiting national parks on official business 
is a requirement in interest of Govt. rather 
than the concessioners so that concession- 
ers may not be relieved of this obligation 
in absence of adequate consideration mov- 
ing to Govt. nor may the contracts be mod- 
ified, in the absence of consideration, to 
prohibit concessioner from furnishing ob- 
Ria bun bic vibe dann cdewain 

Iliness—ambulance, etc., services—cost of 
ambulance service from temporary post to 
permanent duty station is allowable trans- 
portation expense under sec. 6(b), Stand. 
Govt. Travel Regs., which specifically 
authorizes transportation expense to em- 
ployee’s designated duty post whenever 
employee becomes incapacitated due to 
illness or injury not due to his own mis- 
conduct while in official status, notwith- 
standing that cost of such transportation 
exceeds cost for return trip via common 
carrier, provided that such transportation 
is authorized or approved and that ap- 
proval is based on adequate medical evi- 
QO SR dnc ciithiinceetkgnacccbiedide 

Insurance premiums—reimbursement—the 
cost of flight insurance purchased by an 
employee incident to official travel is a 
cost for personal protection of employee 
and not incidental expense necessarily in- 
curred in transaction of official duties 
within meaning of provision for other ex- 
penses in sec. 10.5, Stand. Govt. Travel 
Regs., and, therefore, employee may not 
be reimbursed for cost of flight insurance. 

Interviews, qualification determinations, 
etc.—excepted positions—the legal require- 
ment that CSC approve the qualifications 
of the proposed appointee for position of 
Executive Director of National Capital 
Housing Authority—which Authority has 
duty under E.O. No. 6868 of selecting and 
appointing an individual to the position— 
does not affect agency's authority to incur 
necessary expenses in connection with 
selection of appointee, including travel 
expenses for personal interviews of appli- 
cants so as to bring matter within general 
rule which precludes Govt. agency from 
paying an individual's expenses incident to 
preemployment interviews because the 
function is within jurisdiction of the Com- 
mission; therefore, the Authority may pay 
from funds available for administrative 
expenses the travel expenses of applicants 
on actual expense basis, there being no 
authority for payment of per diem in lieu 
I iintittictdiccctacsundiqcccece 

Military personnel 
Counterpart fund use—payment basis— 

travel of members of Army, who are 
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Military personrel—Continued 


assigned to Military Assistance Ad- 
visory Groups established under Mutual 
Security Act of 1954, is governed by 


incapacitated members to ports for ship- 
ment to U.S. may not be regarded as 
travel on public business to entitle such 


directions in travel orders, and use of members to travel allowances -.......... 156 
counterpart funds for such travel does Retirement—to selected home—time limi- 
not entitle members to more or greater tations—in view of long-standing rule 
rights than are provided by Joint Travel that one year is reasonable time for travel 
Regs.; therefore, a member whose travel of members of uniformed services to their 
orders directed return via Atlantic route homes in compliance with retirement 
and provided that travel time in excess orders and Congressional recognition of 
of constructive air travel time was such rule, the Joint Travel Regs. may 
chargeable to leave, and who was fur- not be amended to provide for extension 
nished transportation paid from counter- of one-year limitation so that members 
part funds and mileage for land trans- upon retirement who desire to acquire 
portation in U.S., is not entitled to education and training to qualify for 
additional payment and since member’s civilian employment may have addi- 
claim for baggage handling charges cover tional time to select home and to perform 
items incurred on behalf of dependents, travel in absence of specific statutory 
which are not reimbursable, no amount authority for suchextension oftime..... 375 
may be allowed asreimbursableexpenses 140 Travel time—mixed modes of travel—in 
Ferry fares ease of members of uniformed services 
Transportation charges for transporta- who perform travel on permanent change 
tion of privately owned automobiles of station by use of a combination of 
of members of uniformed services on modes—privately owned automobile 
foreign vessels or aircraft across Eng- and commercial carrier—computation of 
lish Channel are required to be ex- travel time is authorized in accordance 
cluded from claims for reimbursement with long-established administrative 
for ferry fare for member and de- practices of armed services which have 
pendent in view of requirement in 10 permitted travel entirely or in part by 
U.S.C, 4748, 6157, 9748, and 46 U.S.C, privately owned vehicle on permancnt 
1241(c) that only Govt-owned or change of station with allowance of addi- 
privately owned American shipping tional administrative travel time, with- 
may be authorized for transportation out charge to leave, on basis that Govt. 
of privately owned automobiles_...... 497 interest, in a broad sense, is served by 
Travel on ferries across English Channel such authorization, in that such interest 
by members of uniformed services and extends to providing some time for mem- 
their dependents under orders which bers to escort dependents to places of 
authorize travel on mileage basis may residence, or to proceed to such places to 
be regarded as transoceanic travel for join them, and otherwise to take care of 
reimbursement to members for cost of travel needs arising on permanent change 
ferry fares, in addition to payment of ofstation. 38Comp. Gen. 513,modified. 13 
mileage, in view of broad authority of Use of other than Government facilities— 
Secretaries to prescribe transportation authorizing v. directing Goverrment 
allowances and provision in regula- facilities—in view of conversion of MSTS 
tions for payment of transoceanic and MATS to industrial fund financed 
travel in addition to mileage, provided activities and establishment of standard 
that when foreign vessels or aircraft charges for transportation by these 
are used the claims for reimbursement activities, members of uniformed services 
are supported by evidence of adminis- who are authorized, as distinguished 
trative determination required under from specifically directed, and who do 
par. 2150, Joint Travel Regs. B-140560, not use available Govt. transportation 
Oct. 12, 1959, modified................ 497 at personal expense, may be reimbursed 
Public business—the movement of private under JT R’s for cost of travel on basis of 
automobiles of incapacitated members of standard prices which sponsoring service 
uniformed services from overseas stations would have been required to pay had 
to port for shipment to U.S. incident to travel been by Govt. transportation. 
member’s return may not be considered B-141478, Feb. 18, 1960, and B-141545, 
as a legally authorized activity or func- Mar. 21, 1960, modified.............-... 482 


tion of the service in view of express 
statutory prohibition against transpor- 
tation at Govt. expense of automobiles 
except by Govt. vessel (10 U.S.C. 4748, 
id. 9748); therefore, the travel of members 
for purpose of driving automobiles of 


Miscellaneous 


expenses—personal D. 
official—the cost of flight insurance pur- 
chased by an employee incident to official 
travel is a cost for personal protection of 
employee and not incidental expense 
necessarily incurred in transaction of 
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official duties within meaning of provision 
for other expenses in sec. 10.5, Stand. Govt. 
Travel Regs., and, therefore, employee 
may not be reimbursed for cost of flight 
ND eccskiotidinciknatintthndtinausiae 
Overseas employees 
Circuitous routes—payment basis—travel 
orders which authorize overseas em- 
ployee to return to U.S. by an indirect 
route are to be construed as indicating 
administrative intent to restrict reim- 
bursement to constructive cost of direct 
ocean travel, either surface or air; there- 
fore, upon a showing that Govt. trans- 
portation via MSTS vessel was available 
for return travel by direct route at time 
employee elected to travel by indirect 
route at personal expense, the employee 
may be reimbursed on basis of estab- 
lished MST'S charge that would have 
been sustained by employing agency had 
employee and dependent travel by direct 
route plus amount for miscellaneous 
travel expenses and per diem for con- 
structive travel time by direct route .___. 
Commercial v. Government transpor- 
tation—reimbursement based on Gov- 
ernment transportation charge—travel 


orders which authorize overseas employee 


to return to U.S. by an indirect route 
are to be construed as indicating admin- 
istrative intent to restrict reimburse- 
ment to constructive cost of direct ocean 
travel, either surface or air; therefore, 
upon a showing that Govt. transporta- 
tion via MSTS vessel was available for 
return travel by direct route at time 
employee elected to travel by indirect 
route at personal expense, the employee 
may be reimbursed on basis of estab- 
lished MSTS charge that would have 
been sustained by employing agency 
had employee and dependent traveled 
by direct route plus amount for misce!- 
laneous travel expenses and per diem for 
constructive travel time by direct route. 

Special conveyarce hire—ambulances. 
Travel Expenses, illness, ambulance, etc., 
service) 

Witnesses—industrial personnel security 
proceedings—the payment of travel ex- 
penses of individuals who are requested 
by Dept. of Defense to appear as witnesses 
to testify in personal appearance proceed- 
ings before Industrial Personnel Access 
Authorization Field Boards, as authorized 
by E.O. No. 10865, is in the interest of the 
U.S., and sec. 10 of Administrative Ex- 
penses Act of 1946, which limits payment 
of travel expenses of witnesses to proceed- 
ings to which they are called pursuant to 
a@ subpoena, need not be construed as 
precluding payment of such travel ex- 
penses, provided that Executive order is 
amended to specifically authorize payment 


(See 


Page 
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TRAVEL EXPENSES—Continued 


of travel expenses on actual expense basis, 
limited to maximum amount payable 
under Stand. Govt. ‘Travel Regs......... 


UNIFORMS 


Military personnel — officers — reservists — 
qualification—orders issued by Air Force 
Reserve which directed Air Force Reserve 
officer to active duty for 36 mos. under 
Air Force Institute of Technology pro- 
gram, whereby AFROTC distinguished 
graduates are offered Regular commissions 
for graduate education and orders, dated 
three days after member entered on active 
duty at school, which appointed the mem- 
ber to a Regular Air Force commission 
must be considered together to give effect 
to the intent of Air Force education pro- 
gram so that orders to extended active 
duty in the Reserve when member antic- 
ipated receipt of Regular commission may 
not be regarded as coming within uniform 
allowance provisions of sec. 305, Career 
Compensation Act of 1949, as amended, 37 
U.S.C. 255, to entitle member to uniform 
allowance for active duty as Reserve officer 
in excess of 90 days... 


VEHICLES 


Purchases—equipment and accessories—tlie 
maximum price limitation on purchase of 
station wagons by Govt. in 5 U.S.C. 
78(c) (1) and in sec. 201 of General Govern- 
ment Matters Appropriation Act, 1960, 73 
Stat. 165, is a limitation on the cost of 
vehicle completely equipped for operation 
without regard to whether vehicle is to be 
used for carrying passengers or equipment, 
so that all air-conditioning equipment for 
station wagons to be used for transporta- 
tion of laboratory samples and scientific 
instruments in high temperature and high 
humidity areas is equipment necessary to 
make vehicle perform the function for 
which purchased and to be completely 
equipped for operation; therefore, since 
cost of air-conditioning equipment, to- 
gether with original cost of station wagon 
would exceed the limitation, the air-condi- 
tioning equipment may not be installed 
ina inhienuceenanneen . 


VESSELS 


Foreign—military personnel sssigned to— 
per diem. (See Subsistence, per diem, 
military personnel, temporary duty, on 
board vessels, foreign) 


VETERANS 


Hospitalization—funds, etc.—disposition—al- 
though provisions in 38 U.S.C. 3203(a) (2) 
(A), respecting distribution of lump-sum 
payments to estates of veterans who die 
while receiving hospital treatment in VA 
facility for period of time during which 
pension, compensation, or retirement pay 
has been withheld under 38 U.S.C. 3203 
(a) (1), are broad enough to include retired 
pay so withheld, retired pay which is ad- 
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VETERANS—Continued 


min‘stered by particular military service 
to which member belongs and represents 
remuneration for services rendered is to be 
distinguished from pension or compensa- 
tion paid by VA; and, therefore, retired 
pay withheld under 38 U.S.C. 3203(a) (1), 
as well as current unpaid retired pay due 
deceased member, is for distribution by 
the military service in accordance with 10 
Vials Reninsiineneviceteiiedencagwonee 
State veterans’ homes 
Federal aid 
Computation—in computation of Fed- 
eral-aid payments to a State for vet- 
eran in State home under 38 U.S.C. 
641, which limits payment to one-half 
the cost of veteran’s maintenance up 
to maximum of $2.50 per day, the 
Govt.’s share of cost must be based on 
actual cost attributable to operation 
of State home rather than some other 
amount arbitrarily designated as cost. 
Eligibility 
The Georgia State War Veterans’ 
Home at Milledgeville, Ga., which is 
located on grounds of State hospital, 
designated by Georgia statute as an 
integral part of veterans’ home, 
which also houses some veterans 
listed as patients of hospital, is not 
to be denied Federal-aid payments 
under 38 U.S.C. 641-643 by reason 
that there is no particular degree of 
physical separation of buildings of 
the home and buildings of hospital 
nor does statute require conclusion 
that home and hospital are one in- 
stitution; therefore, the home may 
continue to be considered eligible to 
receive Federal aid for eligible 
veterans maintained at the home... 
Hospital facilities in a State Soldiers’ 
Home which are furnished for short 
periods of timc to wives and widows 
of veterans residing in a veterans’ 
housing colony operated by the 
Home need not be regarded as bring- 
ing such individuals within the 
phrase “maintained by the State 
Home” in 38 U.S.C. 641(b)(2) to 
require reduction of Federal aid 
payment to the Home.............. 


VETERANS ADMINISTRATION 


Supply fund—availability—in view of quali- 
fication that revolving supply fund estab- 
lished for Veterans Administration, 38 
U.S.C. 5011, be used for expenditures 
which are reasonably connected with and 
incident to accomplishment of purposes 
for which specific appropriations are made 
to Administration, a silver reclamation 
program which would be industrial type 
operation not serving any useful purpose 
in care and treatment of beneficiaries or in 
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Continued 
performance of activities for which ap- 
propriaticns are made may not be financed 
by the revolving supply fund............. 


VOLUNTARY SERVICES 


Military personnel—firefighting, etc., serv- 
ices—in absence of authority in Washing- 
ton State Civil Defense Act for calling out 
military forces to fight a critical forest 
fire and any indication tnat it was the in- 
tent of Governor to order out State Na- 
tional Guard, such National Guard mem- 
bers who volunteered as fire fighters at 
request of State Director of Civil Defense 
and who have not received any pay from 
State may be paid by Dept. of Agriculture 
for such services to same extent as other 
individuals recruited for fighting forest 


WORDS AND PHRASES 


“Aggregate years of service’’—tfractional 
parts of a year’s service performed by 
Judges of Municipal Court for Dist. of Col. 
may be counted in determining total ag- 
gregaté years of service for computation of 
retirement salary under sec. 11-776(a), 
D.C. Code, there being no basis for ex- 
cluding fractional years of service in 
absence of any indication in legislative 
history of provision to indicate intended 
meaning of phrase ‘‘the total of his aggre- 
gate years of service’’; therefore, the former 
requirement that only full years of service 
be counted will no longer be insisted upon 
in computation of retirement salary. 31 
Comp. Gen. 505, modified................ 

“‘Basiccompensation”—in the absence of any 
indication in the legislative history of act 
of July 25, 1958, that the 25 percent tropical 
differential paid under sec. 7 of the act to 
an employee in Canal Zone, who is also in 
receipt of military retired pay under 10 
U.S.C. 3914, is to be regarded as basic 
compensation for purposes other than 
those specfically mentioned in sec. 9 of act, 
the differential should not be included as 
part of employee’s compensation in com- 
putation of the $10,000 limitation on civi- 
lian salary and retired pay imposed under 
the dual compensation restriction in sec. 
212 of Economy Act of 1932, 5 U.S.C. 59a. 

“Coastal states’”—the State of Ohio from 
which shipment of household effects of 
civilian employee moved incident to per- 
manent change of station is not a state 
bounding on the sea to be termed a coastal 
state within meaning of note on page 9, 
Bur. of Budget Cir. No. A-37, Transmittal 
Memorandum No. 3, Oct. 22, 1959, which 
authorizes payment for use of ferry service 
for household effect shipments by common 
carrier having their origin or destination 
on any other island of one of “coastal 
states”; therefore, the employee may not 
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be reimbursed for ferry charge for that part 
of movement of effects from Put-in-Bay, 
Ohio (an island in Lake Erie) to Catawba 
Island, Ohio 

“Delivery charge”’—when the term “delivery 
charge’’ is used to describe payments for 
transportation services, it means local 
cartage or drayage charges whereas the 
term “transportation charges” has refer- 
ence to linehaul or intercity charges for 
transportation services paid directly to 
common carrier 

“Disability compensation’’—payment of 
medical and hospital expenses under 
Federal Employees Compensation Act, 5 
U.S.C. 751, et seq., for injury sustained by 
civilian employee who is in receipt of 
retired pay as retired member of U.S. 
Coast Guard is to be distinguished from 
compensation payable to employee in 
installments, or a commutation thereof, 
over period of disability so that dual com- 
pensation prohibition in 5 U.S.C. 757(a) 
against receipt of any other pay during 
period installment payments are being 
made for disability is rot for application, 
and payment of employee’s hospital and 
medical expenses does not require with- 
holding of member's retired pay 

“Felony”—punishment for submission of 
false statements on matters within the 
jurisdiction of departments and agencies 
of U.S., prescribed in 18 U.S.C. 1001 being 
a fine of $10,000 or imprisonment of not 
more than five years, or both, brings 
offense within definition of felony in 18 
U.S.C. 1, which defines felony as any 
offense punishable by death or imprison- 
ment for term exceeding one year; there- 
fore, a conviction under 18 U.S.C. 1001 is 
conviction of “felony” as that term is used 
in cl. 2, sec. 1, act of Sept. 1, 1954, which 
precludes payment of annuity or retired 
pay to persons convicted of certain offenses. 

“Inactive training duty’’—inactive training 
duty performed by members of Army 
National Guard and Air Force Nationai 
Guard—which are reserve components of 
the Armed Forces of the U.S.—comes with- 
in term “service” in 10 U.S.C. 2732, which 
authorizes the payment of claims of mem- 
ber of Army, Navy and Air Force for 
personal property lost or damaged “‘inct- 
dent to his services;’”’ therefore, claims of 
members of Air National Guard for per- 
sonal property lost or damaged while on 
training or other duty under 32 U.S.C. 316, 
502, 505 are for consideration under 10 
U.S.C, 2732 

“Member”—the term “member” in 10 
U.S.C. 2771 relating to settlement of ac- 
counts of deceased members of Armed 
Forces includes former members of Army 
of U.S. and former members of reserve 
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components who have been retired, there 
being no evidence of Congressional intent 
in enactment of 10 U.S.C. 2771 and in 
derivative laws to distinguish cases of 
former members who have been retired 
from those of Regular and Reserve retired 
members; therefore, accounts of such 
deceased former members may be admin- 
istratively settled in accordance with 
established procedures.................... 
“Necessary expenses’’—cash or honorary 
awards by non-Federal organizations do 
not come under Government Employees’ 
Incentive Awards Act, 5 U.S.C. 2121, et 
seq., Which authorizes awards to be made 
by Federal agencies and by the President; 
therefore, expenses for photographs of em- 
ployee, incident to nomination for ‘‘career 
service award” by National Civil Servico 
League, a nonpartisan citizens’ organiza- 
tion, may not be regarded as necessary 
expense under Awards Act to be paid by 


“Off-duty training’’—the off-duty training 
exception in sec. 517 of Dept. of Defense 
Appropriation Act, 1961, 72 Stat. 532, 
which precludes use of appropriated funds 
for training in any legal profession, applies 
to members of uniformed services who are 
in active military status and contempo- 
raneously furthering their education on 
own time while not engaged in military 
duties but such exception is not applicable 
to legal training program for Regular 
officers who are in excess leave status 
without pay and allowances while attend- 
ing law courses for purpose of qualifying as 
lawyers and, therefore, payment of tuition 
for such training comes within prohibition 
and may not be authorized 

“Outside Continental United States’’— 
whether an artificial island (Texas Towers) 
located approximately 40 miles off the 
coast of the U.S. on the outer continental 
shelf may be considered as outside conti- 
nental U.S. would require clarifying legis- 
lative or judicial action in view of provi- 
sions of the Outer Continental Shelf Lands 
Act, 43 U.S.C. 1331, which evidence a 
Congressional intent to extend the jurisdic- 
tion, and to some extent the area of the 
U.S. to include such artificial islands on 
the outer continental shelf; therefore, in 
absence of an authoritative court decision, 
payment of foreign duty pay to enlisted 
persons of uniformed services for duty on 
such artificial islands is too doubtful to be 
authorized; however, if regulations for 
special pay for sea duty issued by the 
President, pursuant to 37 U.S.C. 237, are 
broadened to include in the definition of 
sea duty the type of duty on such island, 
payment of special pay would be proper-. 
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“Project”—the term “project” in architect- paid retired pay due deceased member, is 
engineer fee limitation in sec. 304(b), Fed- for distribution by the military service in 

eral Property and Administrative Services accordance with 10 U.8.C. 2771 666 
Act of 1949, 41 U.S.C. 254(b), which pre- “Service”—inactive training duty performed 
cludes fee in excess of 6% of estimated costs by members of Army National Guard and 
of project, must be interpreted as being Air Force National Guard—which are 
only that part of undertaking for which reserve components of the Armed Forces 
architect-engineer services are to be per- of the U.S.—comes within term “service” 
formed rather than larger construction job in 10 U.S.C. 2732, which authorizes the 
including several segments; therefore, in payment of claims of member of Army, 
cooperative public and private flood pre- Navy and Air Force for personal property 
vention and soil conservation project under lost or damaged “incident to his services;” 
which Dept. of Agriculture is responsible therefore, claims of members of Air Na- 
for securing engineering services for spill- tional Guard for personal property lost 
way segment, an engineering contract or damaged while on training or other duty 
which permits fee in excess of 6% of esti- under 32 U.S.C. 316, 502, 505 are for con- 

mated costs of segment, although within sideration under 10 U.S.C. 2732 

6% of cost of entire project, or contract for “Temporarily”—Navy enlisted members 
two segments where only one exceeds limi- who were being berthed and subsisted 
tation would be in contravention of limi- ashore while vesse] was undergoing a 7- 
month overhaul (Mark II FRAM) pro- 
“Public business’”—the costs of travel of gram and who were receiving sea duty pay, 
member of Armed Forces, who had been under E.O. No. 10821 for vesse] alteration 
returned to military control under Admin- periods during which messing or berthing 
istrative Agreement between Japan and facilities are temporarily out of operation, 
the U.S., from military installation te des- when an administrative determination 
ignated place for psychiatric evaluation, was made on July 28, 1960, that sea duty 
in connection with Japanese criminal pay in such extended overhaul cases 
prosecution of member, constitute an ex- should terminate when general mess on 
pense incident to representation before vessel ceases operation, may have sea duty 
judicial tribunal within contemplation of credits adjusted from July 28, 1960, with- 
10 U.S.C. 1037, the legislative intent of out any retroactive checkage, in absence 
which was to authorize, regardless of mili- of any definition of term “temporarily” in 
tary status and independently of any ques- the Executive order or any specific limita- 
tion of public business, such expenditures tion on time for sea duty pay in such cases. 
as are actually necessary to provide ade- “Transportation charge’—when the term 
quately for defense of the accused, includ- “delivery charge”’ is used to describe pay- 
ing cost of travel by accused when neces- ments for transportation services, it means 
sary in preparation of his defense; however, local cartage or drayage charges whereas 
nothing in the law or its legislative history the term “transportation charges” has 
authorizes commutation of such expendi- reference to line-haul or intercity charges 
tures on mileage and per diem basis, there- for transportation services paid directly to 

fore the member is entitled to reimburse- common carrier 199 
ment of amounts expended in performing “Unavoidable absence’’—for absence with- 
the travel. B-140669, Oct. 8, 1959, modi- out leave of mentally incompetent enlisted 
218 member of uniformed services to be ex- 
“Retired pay’—although provisions in 38 cused as unavoidable under sec. 4(b), 
U.S.C. 3203(a)(2)(A), respecting distribu- Armed Forces Leave Act of 1946, as 
tion of lump-sum payments to estates of amended, 37 U.S.C. 33(b), the absence not 
veterans who die while receiving hospital only must be unavoidable insofar as en- 
treatment in VA facility for period of time listed man is concerned but must be un- 
during which pension, compensation, or avoidable insofar as Govt. is concerned, 
retirement pay has been withheld under the test being whether absence could have 
38 U.S.C. 3203(a)(1), are broad enough to been prevented by member or by military 
include retired pay so withheld, retired authorities’ exercise of due diligence in 
pay which is administered by particular attempting to discover, apprehend and 


military service to which member belongs return member to military control; there- 
and represents remuneration for services ire, vam uneutherined abemes of snew- 

tally incompetent enlisted member could 
rendered is to be distinguished from pen- not have been prevented by member or 
sion or compensation paid by VA; and, military authorities and is excused as un- 
therefore, retired pay withheld under 38 avoidable, the member is entitled to pay 
U.S.C, 3203(a)(1), as well as current un- and allowances for excused leave periods.. 366 
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